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[bookmark: _Toc52886564][bookmark: _Toc52896869][bookmark: _Toc40437459][bookmark: _Toc451167356][bookmark: _Toc40440975][bookmark: _Toc40441205][bookmark: _Toc40443501][bookmark: _Toc47088682]Panel’s Questions in respect of the Points of Order
raised by the European Union
[bookmark: _Toc47088684][bookmark: _Toc52886565][bookmark: _Toc52896870]Question 1 – Ukraine’s jurisdictional/admissibility objection
MR Giorgio SACERDOTI: “…concerning Ukraine’s request number 1 at the final paragraph 132 [of the Provisional Opening Oral Statement of Ukraine] that [European Union]’s claim, should be rejected as inadmissible or rejected for lack of jurisdiction of the arbitration panel for the reasons raised by Ukraine in section 2 of its oral statement. In respect of these, we ask the parties to answer or elaborate further: a) as to the procedural timelines of this exception and whether the Panel can examine it or should reject it, possibly by a preliminary ruling as untimely or late; b) as to the base of this claim of inadmissibility, its base at validity in the merits.”
1. At the outset, Ukraine notes that, as already submitted during the hearings, the European Union’s request “to dismiss summarily [Ukraine’s jurisdictional/admissibility objection] … and, if possible, to do it still in the course of this meeting” relying on, inter alia, that this “objection is unfounded but, in the first place, it is manifestly untimely” was totally unfounded and was rightly rejected by the Arbitration Panel.
2. [bookmark: _Hlk52435544]Ukraine was indeed surprised that the European Union could urge the Arbitration Panel to consider that a matter as important as the Arbitration Panel’s jurisdiction could be addressed “summarily”. There is nothing in the Association Agreement, nor in the rules governing this procedure, that suggests that a procedure of “summarily dismissal” can be activated. Therefore, Ukraine notes with full approval the decision of the Arbitration Panel to reject the European Union’s “summarily dismissal” request.
3. Ukraine will now respond to the two issues under this question, in turn.
[bookmark: _Toc52886566][bookmark: _Toc52896871]A – The European Union’s objection regarding an alleged “untimely” jurisdictional/inadmissibility objection is unfounded
4. Turning to the first part of the question, namely whether Ukraine raised a jurisdictional/admissibility issue too late in the proceeding, Ukraine submits that this is not the case, for the following legal and factual reasons.
[bookmark: _Toc52886567][bookmark: _Toc52896872]The law
5. First, there is no rule in the Association Agreement, nor in the Working Procedures, that prohibits a Party to raise a jurisdictional/admissibility issue at any time during the procedure. In this respect, paragraph 18 of the Working Procedures is irrelevant. Indeed, it provides that “[a]ny request for a preliminary ruling (including rulings on jurisdictional issues) shall be submitted at the earliest possible moment, and in any event no later than in a Party’s first written submission. If a Party requests such a preliminary ruling, the other Party shall submit its comments within a time limit specified by the Panel. Exceptions to this procedure may be granted in exceptional circumstances” (emphasis added). However, Ukraine does not request for a preliminary ruling. It requests that the Arbitration Panel decides that it has no jurisdiction in the normal course of the proceeding, i.e. in its report, not in a preliminary ruling.
6. It is common ground for international courts and tribunals to rule on jurisdictional/admissibility issues after hearing the entire case, including the merits, whether because the respondent did not elect in favour of raising a jurisdictional/admissibility issue at a preliminary stage,[footnoteRef:2] or when the jurisdictional/admissibility issue does not present an exclusively preliminary character. This last point is probably very familiar to the Arbitration Panel and does not need a long demonstration, but some recent examples will illustrate the accuracy of this assertion. The International Court of Justice has decided recently to address jurisdictional issues together with the merits, in the Certain Iranian Assets case, between Iran and the United States of America.[footnoteRef:3] Annex VII of the United Nations Convention on the Law of the Sea of 10 December 1982 arbitration tribunals are also used to address jurisdictional issues at the merits phase. It has been the case, for example, in the Chagos Marine Protection Arbitration (Mauritius v. U.K) case and in the South China Sea Arbitration (Philippines v. China) case, both before the Permanent Court of Arbitration. [2:  See e.g. East Timor (Portugal v. Australia), Judgment, ICJ Reports 1995, p. 90. In this case, Australia elected to raise a jurisdictional issue (namely, the “Monetary Gold Exception”) in the course of the procedure on the merits. After hearing the full case, the ICJ rules by fourteen votes to two that it could not exercise its jurisdiction in the case. ]  [3:  Certain Iranian Assets (Islamic Republic of Iran v. United States of America), Preliminary Objections, Judgment, I.C.J. Reports 2019, p. 7.] 

7. Second, it is on purpose that there is no rule regarding the deadline from which a jurisdictional/admissibility issue cannot be raised any longer by a Party (except when the respondent requests for a preliminary ruling – which is not the case here). When such rule exists, the rationale is that after this date the Parties are deemed to have renounced to a right to raise an objection, and are deemed to definitely agree to the exercise of jurisdiction. In other words, after a certain deadline, any jurisdictional/admissibility issue is “cured” by common consent of the Parties.[footnoteRef:4] There is nothing of the kind here because the very concept of the arbitration procedure as set up in the Association Agreement is that an Arbitration Panel can exercise jurisdiction only insofar as this jurisdiction is grounded in the Association Agreement, in particular in Article 304 thereof. The empowerment of an Arbitration Panel to exercise its jurisdiction is not at the disposal of the Parties – as it can be in ad hoc arbitration, but is wholly grounded in the Association Agreement. That means, for example, that the Parties cannot lawfully agree on not raising a jurisdictional objection and/or to have a Chapter 13 dispute resolved by a Chapter 14 Arbitration Panel because it would be inconsistent with Article 300(7) of the Association Agreement. [4:  On the contrary, see the Appellate Body’s explanation in EC – Fasteners (China), according to which such rule does not operate in the context of the WTO: “a party's failure to raise a timely jurisdictional objection cannot operate to cure such a jurisdictional defect” (Appellate Body Report, EC – Fasteners (China), DS397, para. 561).] 

8. Third, even when rules establish a deadline for raising objections – which is not the case here, it is usual for arbitration tribunals to consider these rules as non-binding. For example, in a case before the ICSID, AIG v. Kazakhstan, the Respondent filed objections to jurisdiction after the time limit originally fixed for the filing of its counter-memorial.[footnoteRef:5] The Claimant argued that these belated objections were not filed as early as possible and should not be entertained. The Tribunal found that the requirements of Arbitration Rule 41(1)[footnoteRef:6] regarding the deadline for submitting jurisdictional objections were not coercive and admitted the belated objections. [5:  AIG v. Kazakhstan, Award, 7 October 2003, 11 ICSID Reports 7, paras. 9.1, 9.2.]  [6:  The Rules of Procedure for Arbitration Proceedings (the Arbitration Rules) of ICSID, Rule 41(1).] 

9. Fourth, the case law of the WTO is supporting the principle of an examination by the Arbitration Panel of the jurisdictional objection raised by Ukraine in the current case.
10. Indeed, it should be recalled that in United States — Anti-Dumping Act of 1916, the United States challenged the Panel’s finding that it had jurisdiction to consider the claims of the European Communities and Japan. According to the European Communities, “...the United States did not raise this objection to the jurisdiction of the Panel until the stage of interim review”.[footnoteRef:7] On appeal, the Appellate Body held: [7:  Appellate Body Report, United States – Anti-Dumping Act of 1916, DS136, para. 54.] 

“We agree with the Panel that the interim review was not an appropriate stage in the Panel’s proceedings to raise objections to the Panel’s jurisdiction for the first time. An objection to jurisdiction should be raised as early as possible and panels must ensure that the requirements of due process are met. However, we also agree with the Panel’s consideration that “some issues of jurisdiction may be of such a nature that they have to be addressed by the Panel at any time.” We do not share the European Communities’ view that objections to the jurisdiction of a panel are appropriately regarded as simply “procedural objections”. The vesting of jurisdiction in a panel is a fundamental prerequisite for lawful panel proceedings. We, therefore, see no reason to accept the European Communities’ argument that we must reject the United States’ appeal because the United States did not raise its jurisdictional objection before the Panel in a timely manner.”[footnoteRef:8] [8:  Ibid, para. 54.] 

11. The European Union itself is plainly aware that jurisdictional issues are of such importance that objections can be raised at any time, as the European Union did in EC – Fasteners (China). In this case, the Appellate Body held that:
“[…] parties are required to raise procedural objections ‘promptly’, but also that matters going to the jurisdiction of a panel are ‘fundamental’ and can therefore be raised at any stage in a proceeding, including on appeal. If a claim is not within a panel’s terms of reference, the panel does not have the jurisdiction to hear the claim. Moreover, a party’s failure to raise a timely jurisdictional objection cannot operate to cure such a jurisdictional defect. We therefore find that the European Union’s failure to raise its terms of reference claim promptly before the Panel does not bar it from bringing this challenge on appeal” (emphasis added).[footnoteRef:9] [9:  Appellate Body Report, EC – Fasteners (China), DS397, para. 561.] 

12. Fifth, in any event, Arbitration Panels always take great care to ascertain whether or not their jurisdiction is well-founded.
13. This is of course the case with respect to WTO panels, which have a duty to address the jurisdictional issue by their own authority. In Mexico – Corn Syrup (Article 21.5 – US), the Appellate Body described two instances where a panel is obliged to address issues that affect its own jurisdiction:
“We believe that a panel comes under a duty to address issues in at least two instances. First, as a matter of due process, and the proper exercise of the judicial function, panels are required to address issues that are put before them by the parties to a dispute. Second, panels have to address and dispose of certain issues of a fundamental nature, even if the parties to the dispute remain silent on those issues. In this regard, we have previously observed that ‘[t]he vesting of jurisdiction in a panel is a fundamental prerequisite for lawful panel proceedings.’ For this reason, panels cannot simply ignore issues which go to the root of their jurisdiction – that is, to their authority to deal with and dispose of matters. Rather, panels must deal with such issues – if necessary, on their own motion – in order to satisfy themselves that they have authority to proceed.[footnoteRef:10]  [10:  Appellate Body Report, Mexico – Corn Syrup (Article 21.5 – US), DS132, para. 36] 

[…]
[O]ur task is simply to determine whether the ‘objections’ that Mexico now raises before us are of such a nature that they could have deprived the Panel of its authority to deal with and dispose of the matter. If so, then the Panel was bound to address them on its own motion”.[footnoteRef:11] [11:  Ibid, para. 53.] 

14. In EC and certain member States – Large Civil Aircraft, the Appellate Body held:
“Although the European Union did not raise procedural objections, under Article 6.2 of the DSU, against the United States’ challenge to an unwritten LA/MSF Programme before the Panel or in its appellee’s submission, “certain issues going to the jurisdiction of a panel are so fundamental that they may be considered at any stage in a proceeding.” In this case, we have deemed it necessary to consider these issues on our own motion”.[footnoteRef:12] [12:  Appellate Body Report, EC and certain member States – Large Civil Aircraft, DS316, para. 791. ] 

15. Many other WTO instances confirm this basic requirement.[footnoteRef:13] Moreover, this is also the same solution that is followed in arbitration proceedings in general. The most striking example perhaps is the Siag v. Egypt arbitration. In this case, despite having found that the objection was to be dismissed as untimely,[footnoteRef:14] the Tribunal held: [13:  See e.g., Panel Report, EU – Energy Package, DS476, paras. 7.200, 7.215 and 7.221; and Panel Report, Morocco – Hot-Rolled Steel (Turkey), DS513, paras. 7.54-7.57.]  [14:  Waguih Elie George Siag and Clorinda Vecchi v. Arab Republic of Egypt, ICSID Case No. ARB/05/15, para. 206.] 

“Nevertheless, in the interests of completeness the Tribunal will examine and decide Egypt’s bankruptcy objection as if it had been presented timeously and there had been no waiver. This course of action is appropriate for another reason, namely that, following Procedural Order No. 7 of 11 March 2008, Egypt pursued this argument at the merits phase of the arbitration, albeit as a subsidiary defence”. [footnoteRef:15] [15:  Ibid, para. 207.] 

16. In conclusion, the European Union’s claim that Ukraine’s jurisdictional/admissibility objection is untimely and should not even be looked at is (i) without any legal basis in the Association Agreement or the Working Procedures, (ii) inconsistent with the rationale of the arbitration procedure as set up in the Association Agreement, and (iii) does not find any support in international practice, including before the WTO.
[bookmark: _Toc52886568][bookmark: _Toc52896873]The facts
17. Ukraine would like to reiterate its oral submissions on the point concerning the development of the Parties’ pleadings that already took place regarding the express jurisdiction of another body under the Association Agreement for the Parties’ present dispute provided for in Articles 300 and 301 of the Association Agreement.
18. It was the European Union who raised, for the first time, the issue of the dispute settlement mechanism specific to Chapter 13 of the Association Agreement.
19. By responding to Question No. 66 of to the First List of Questions to the Parties from the Arbitration Panel (“First List of Questions”), the European Union first tried to have Ukraine’s argument based on Article 294 “Trade in forest products” of the Association Agreement rejected because it would amount to an alleged countermeasure, which given its legal basis should be subject to the dispute settlement mechanism specific for Chapter 13 (even though Ukraine never qualified its recourse to articles of Chapter 13 of the Association Agreement as a countermeasure):
“In accordance with the above provision [i.e. Article 300 of the Association Agreement], and with the requirements of customary general international law on countermeasures, if Ukraine considers that the European Union has failed to comply with its cooperation obligation under Article 294 of the Association Agreement, it must have recourse to dispute settlement under the specific procedures for matters arising under Chapter 13 provided for in Articles 300 and 301 of the Association Agreement”. [footnoteRef:16] [16:  Responses by the European Union to the First List of Questions, para. 320.] 

20. The European Union went on to state that if Ukraine’s intention was rather to raise a counterclaim, this would be contrary to the Terms of Reference of this arbitration (an interpretation of Chapter 14 of the Association Agreement which doesn’t seem to be founded): 
“[…] a determination of whether the European Union has failed to comply with Article 294 of the Association Agreement would be manifestly beyond the terms of reference of this Panel, for the following reasons: first, the dispute settlement procedures in Chapter 14 of the Association Agreement do not allow the respondent to bring counter-claims; second, in any event, according to Article 304 of the Association Agreement, the provisions of Chapter 14 “apply in respect to any dispute concerning the interpretation and application of the provisions of Title IV of this Agreement except as otherwise expressly provided” and, therefore, do not cover claims or counter-claims based on Article 294; and third, instead, as just mentioned, disputes concerning Chapter 13, including Article 294, must be submitted in accordance with the specific procedures in Articles 300 and 301” [bold added]. [footnoteRef:17] [17:  Ibid, para. 323.] 

21. Ukraine picked up on this response asking for the following question to be put to the European Union:
“In regard to paragraph 323 of the Responses by the European Union to the First List of Questions (question No. 66), given the European Union’s position that “disputes concerning Chapter 13, […] must be submitted in accordance with the specific procedures in Articles 300 and 301”, and would, therefore, be out of the jurisdiction of the Arbitration Panel (the European Union’s answers, paragraph 323), does that imply that if the Arbitration Panel was to find that either one or both of the Ukrainian measures at stake should be analyzed as falling under the ambit of some of the provisions of Chapter 13, and notably Article 290, 292, 294 or 296, then the Arbitration panel should consider declining to adjudge the European submissions related to such Ukrainian measures for lack of jurisdiction?”[footnoteRef:18] [18:  Ukraine’s Question No. 14 to the European Union.] 

22. The answer given by the European Union to the Ukrainian question is puzzling with regard to the jurisdictional issue of Article 300 of the Association Agreement:
“Contrary to what is implied by Ukraine’s question, that response [i.e. the European Union’s response to Panel’s Question No. 66] does not address other provisions of Chapter 13 of the AA, such as Articles 290, 292 or 296 AA. Ukraine’s arguments based on those other provisions have been addressed in the European Union’s responses to Panel Questions 62 and 63”.[footnoteRef:19] [19:  Responses by the European Union to Ukraine’s Questions, para. 64.] 

23. The European Union then went on to reiterate the arguments that were formulated in its Response to Question No. 66 of the First List of Questions. First, that Ukraine’s invocation of Article 294 of the Association Agreement would not constitute an “exception of affirmative defence to Article 35 of the Association Agreement”, but a “countermeasure”:
“Ukraine, nevertheless, does not invoke Article 294 [of the Association Agreement] as a genuine exception of affirmative defence to Article 35 [of the Association Agreement], i.e. as a provision that limits Ukraine’s obligations under the latter provision.
Instead, Ukraine appears to arrogate itself the right to determine unilaterally that the European Union has violated Article 294 [of the Association Agreement] and, on that basis, to suspend its obligations under Article 35 [of the Association Agreement] in response to that alleged violation. As explained by the European Union in its response to Question 66, such a unilateral determination and suspension of obligations would be in breach of Ukraine’s obligations under Article 300 [of the Association Agreement] and of the requirements of general public international law on countermeasures”.[footnoteRef:20] [20:  Ibid, paras. 66-67.] 

24. The European Union then went on to its second argument that, in any case, Ukraine’s invocation of Article 294 of the Association Agreement could only amount to a counter-claim, which would not be allowed in these proceedings and be outside the Arbitration Panel’s jurisdiction:
“Alternatively, Ukraine’s allegation might be understood as amounting to the submission to the Panel of a “counter-claim” based on Article 294 [of the Association Agreement]. As explained in its response to Question 66, however, Chapter 14 of the [Association Agreement] does not allow for the submission of “counter-claims” by the respondent. Moreover, a claim of violation of Article 294 [of the Association Agreement] would in any event have to be submitted under the specific dispute settlement procedures of Chapter 13 of the [Association Agreement]. For those reasons, the claim in question would be clearly outside the Panel’s jurisdiction.”[footnoteRef:21] [21:  Ibid, para. 68.] 

25. The following conclusions can be made from the above developments.
26. First, the issue regarding the jurisdiction of the Arbitration Panel to hear Ukraine’s arguments on Chapter 13’s articles of the Association Agreement has been discussed to some extent between the Parties in their written pleadings. Therefore, it is in Ukraine’s view that its submissions on jurisdiction were not unexpected and late.
27. Second, the European Union concurs with Ukraine that the Panel has no jurisdiction to entertain claims based on the articles of Chapter 13 of the Association Agreement (the European Union only deals with Article 294 of Association Agreement, but there is no reason to differentiate this Article from the other ones advanced by Ukraine in support of its claims).
28. Third, the only argument raised by the European Union to avoid this jurisdiction issue rests on the qualification of Ukraine’s claims as a “countermeasure” or a “counter-claim” and the European Union’s interpretation of the dispute settlement procedure of Article 304 of Chapter 14 of the Association Agreement.
[bookmark: _Toc52886569][bookmark: _Toc52896874]B – The merits of the jurisdictional/admissibility objection
29. Ukraine has clearly explained why it appears that this case is plainly a Chapter 13 dispute and that its resolution can only be addressed under Chapter 13 proceedings.[footnoteRef:22] [22:  See Provisional Opening Oral Statement of Ukraine, paras. 68-97.] 

30. [bookmark: _Hlk52466908]The European Union will probably claim, among other things, that this is not a Chapter 13 dispute because the European Union framed its request without reference to Chapter 13 of the Association Agreement.
31. For its part, Ukraine submits that the Arbitration Panel will have to address three questions:
a. First, is the Arbitration Panel itself empowered to decide whether the matter arises under Chapter 13 of the Association Agreement or not?
b. Second, is the matter before this Arbitration Panel a matter that has arisen under Chapter 13 of the Association Agreement? and
c. Third, if the matter is both a matter arisen under Chapter 13 and a dispute on the interpretation or application of Article 35 of the Association Agreement, which adjudicative body has jurisdiction?
32. Ukraine will address these three questions in turn.
[bookmark: _Toc52886570][bookmark: _Toc52896875]Is the Arbitration Panel empowered to decide that the dispute is or is not a matter arising under Chapter 13 of the Association Agreement?
33. There is of course not a single doubt that the Arbitration Panel is competent to decide upon its competence (kompetenz-kompetenz). This basic principle means that no Party can unilaterally decide that the panel has or has no jurisdiction: only the Panel can decide on this point. Therefore, the mere assertion by Ukraine that the matter before the Arbitration Panel arises under Chapter 13 of the Association Agreement is insufficient: the Panel must ascertain whether it is correct or incorrect that the matter before it arises under Chapter 13 of the Association Agreement.
34. Yet, a decision of the Arbitration Panel on such point, if adopted without any coordination with the Trade and Sustainable Development Sub-Committee, can hardly be definitive. Indeed, if the Arbitration Panel is competent to decide upon its own competence, by contrast, it is not competent to decide upon the competence of the Trade and Sustainable Development Sub-Committee. Thus, it is possible that, in a case, an arbitration panel decides that it has no jurisdiction on a matter brought before it because it was raised under Chapter 13 of the Association Agreement, but that, later on, the Trade and Sustainable Development Sub-Committee decides that it should not address the matter because, according to its own analysis, the matter does not pertain to Chapter 13 of the Association Agreement. Conversely, it can happen that a case is decided by an arbitration panel despite the claim of one Party that the matter pertains to Chapter 13 of the Association Agreement, and that, later on, the Trade and Sustainable Development Sub-Committee is seized of the same matter and adopts a decision inconsistent with the arbitration panel’s decision. Such outcomes would of course be unfortunate.
35. The Association Agreement does not provide for a procedure of “collaboration” between an Arbitration Panel and the Trade and Sustainable Development Sub-Committee. However, an arbitration panel seized of a matter that, according to one Party, touches upon Chapter 13 provisions, should be able to refer the question whether it is indeed a matter under Chapter 13 to the Trade and Sustainable Development Sub-Committee. Ukraine submits that for the sake of consistency, the Arbitration Panel should be allowed to decide, proprio motu, to refer a question as to whether a matter before it must be considered as a “matter arising under Chapter 13”, if such question arises with respect to a dispute, before deciding whether or not it has jurisdiction to entertain the case. If nothing in the Association Agreement organizes such a procedure, nothing prohibits the Arbitration Panel to proceed in such a way.
[bookmark: _Toc52886571][bookmark: _Toc52896876]Is the matter before the Arbitration Panel a matter arising under Chapter 13 of the Association Agreement?
36. The first question to clarify here is (i) the meaning of “matter arising under Chapter 13 of the Association Agreement”. From this, another key question that the Arbitration Panel has to ask itself in order to assess whether the dispute brought before it is a “matter arising under Chapter 13 of the Association Agreement” is as follows: (ii) is the case engaging questions addressed by Chapter 13 of the Association Agreement?
37. As to question (i), it is clear that the term “matter”, in its context, encompasses, but is not limited to “disputes”. The term “matter” is enlightened by the fact that it appears in the heading of Title IV of the Association Agreement, which is related to “Trade and trade-related matters”. This Title IV contains provisions regarding disputes, but of course not only disputes. Matters arising under Chapter 13, therefore, refer to disputes related to Chapter 13 provisions, but also, more generally, to any “question” addressed in Chapter 13 of the Association Agreement. 
38. This being said, the rationale of the existence of specific exclusive procedures concerning “matters arising under Chapter 13 of the Association Agreement”, as provided for by Article 300(7) of the Association Agreement, is straightforward. It derives from the fact that the Parties considered that questions concerning both “trade” and “sustainable development” should be dealt with by “experts”, who are, as provided for in Article 301(3): “persons with expertise on the issues covered by this Chapter [13]”. In short, the Parties considered that it would not be appropriate to have “matters arising under Chapter 13” addressed by Chapter 14 arbitration panels, but, rather, decided that those questions, including when they take the form of or arise in relation to disputes, must exclusively be addressed by “experts” in both trade and sustainable development. 
39. On question (ii), the discussions between the Parties as well as the Arbitration Panel’s questions clearly demonstrate that the current case engages matters that arise under Chapter 13:
a. For example, at the core of the dispute lies Article 296(2) of the Association Agreement, which is a Chapter 13 provision. The key question is how it must be understood and whether it creates a standstill (or non-regression) obligation in terms of environmental protection.[footnoteRef:23] Of course, if this is the case, then Ukraine cannot be challenged as to the protection of its forests established before the entry into force of the Association Agreement. However, this question is plainly a “matter arising under Chapter 13 of the Association Agreement” since it is all about the interpretation and application of a provision of this Chapter.  [23:  Ibid, paras. 86-92.] 

b. In the same vein, the dispute essentially concerns Article 290 of the Association Agreement. The Parties, as well as the Arbitration Panel, are well aware that this provision is also at the core of the dispute. The European Union contends that Article 290 “must be exercised in accordance with the requirement of other provisions of the [Association Agreement] that give expression and operationalise the “right to regulate”[footnoteRef:24] but Ukraine disagrees.[footnoteRef:25] This is plainly a matter arising under Chapter 13 of the Association Agreement because it concerns the very meaning of one key provision of this Chapter. [24:  Provisional Opening Oral Statement of the European Union, para. 196.]  [25:  See Provisional Opening Oral Statement of Ukraine, paras. 68-82.] 

c. Another striking characteristic of the dispute is the high level of expertise needed, for example, to assess whether or not some trees need protection, and to what extent. The questions regarding the rate of regeneration of a forest, and other important questions of this kind, also need a high level of expertise in sustainable development matters. Illustration of this point transpires, for example, from Questions 9, 10, 13, etc. below.
40. Thus, and to conclude, under Article 304 of the Association Agreement, the Arbitration Panel is competent regarding “any dispute concerning the interpretation or application of the provisions of Title IV […]  except as otherwise expressly provided”. Article 300(7) of the Association Agreement expressly provides otherwise in so far as matters arising under Chapter 13 of the Association Agreement are concerned. Since this case plainly rises matters that fall under the scope of Chapter 13, the Arbitration Panel should examine the jurisdictional objection raised by Ukraine in the current case. 
[bookmark: _Toc52886572][bookmark: _Toc52896877]Question 2 – Whether the Arbitration Panel is entitled to provide suggestions or recommendations (akin to the WTO DSU Article 19 rules) 
MR Giorgio SACERDOTI: “The second question concerns Ukraine`s request number 3 in paragraph 132 [of the Provisional Opening Oral Statement of Ukraine], on what basis and with what effect would the Panel be entitled to “clarify what measures would be required for Ukraine to comply with the Association Agreement”?”
41. As already submitted during the hearings, Ukraine reiterates its arguments made in its closing submissions on this point.
42. To recall, at paragraph 132(3) of its Provisional Opening Oral Statement, Ukraine has sought the following alternative relief (i.e. if the Arbitration Panel rules negatively on the first two ones expressed at paragraphs 132(1) and 132(2) of Provisional Opening Oral Statement of Ukraine):
“Ukraine respectfully requests the Arbitration Panel to rule as follows:
[…] 3.	should the Arbitration Panel find that the European Union’s claim is not devoid of merit, to clarify what measures would be required to comply with the Association Agreement.”
43. The ambit of the present dispute settlement mechanism framed in Chapter 14 of the Association Agreement provides for a possibility for the panel to make suggestions as to what measures would have been compatible, rather than to answer “yes” or “no” to the question whether one of the measures in dispute, or both, is incompatible with the Association Agreement. In particular:
a. Article 303 “Objective” of the Association Agreement sets that “the objective of this Chapter [Dispute settlement] is to avoid and settle, in good faith, any dispute between the Parties concerning the application of provisions of this Agreement referred to in Article 304 of this Agreement and to arrive at a mutually agreed solution wherever possible”;
b. Article 306(3) of the Association Agreement provides for standard terms of reference of an arbitration panel unless the Parties agree otherwise, which are “to examine the matter referred to in the request for establishment of the arbitration panel, to rule on the compatibility of the measure in question with the provisions of this Agreement referred to in Article 304 of this Agreement and to make a ruling in accordance with Article 310 of this Agreement” (emphasis added). By submitting their requests to establish this Arbitration Panel,[footnoteRef:26] both Parties have agreed that the standard terms of reference as set out in Article 306(3) of the Association Agreement will be used; and  [26:  The European Union’s Note Verbale dated 20 June 2019; Ukraine’s Note Verbale dated 13 August 2019.] 

c. Article 313 of the Association Agreement titled “Review of any measure taken to comply with the arbitration panel ruling”, which entitles the Parties to a particular dispute to bring the matter back to the same original arbitral panel if there is disagreement concerning the existence or the consistency of any measure taken by the Party complaining against to comply with the arbitration panel ruling”.
44. Reading the above three provisions together, Ukraine is of the view that for the purposes of procedural economy, if this Arbitration Panel finds that the measures in dispute, i.e. the “2005 export ban” and the “2015 temporarily export ban”, are incompatible with the Association Agreement, the Arbitration Panel can also provide its suggestions or recommendations as to what measures would have been compatible.
[bookmark: _Toc52886573][bookmark: _Toc52896878]Question 3 – concerning Article 35’s entry into force 
MR Giorgio SACERDOTI: “Question three, principally to the [European Union], in respect of Ukraine’s argument in the section of its oral statement that Article 35 is not in force until the end of the transitional period and that the 2015 transitory export ban is therefore not in breach of that provision.”
45. The Arbitration panel has put a question regarding the concept of “progressive establishment” of the free-trade area between Ukraine and the European Union, over a period of 10 years, as set out in the Association Agreement, and has asked the Parties to precise their views in this respect. More precisely, it is queried whether Ukraine’s interpretation of Article 35 of the Association Agreement as creating obligations upon which an arbitration proceeding could be engaged only at the end of the 10-year period, could be further discussed.
46. To recall, Ukraine has explained that the text of Article 35 of the Association Agreement, read according to its ordinary meaning, in context, and in light of it the object and purpose of the Association Agreement leads to the conclusion that this provision creates binding obligations at the expiry of the 10 years period unless the Parties agree to see its binding effect at an earlier date.[footnoteRef:27] [27:  See Provisional Opening Oral Statement of Ukraine, paras. 59-61, 63-65.] 

47. The European Union disagrees and considers that since no precision is given in the text of Article 35 of the Association Agreement as to the date of its entry into force, it is deemed to be in force upon the entry into force of the Association Agreement.
48. The European Union argued during the hearings that if it were not the case, that would mean that virtually all the articles on trade in good, which do not contain the words “Upon entry into force of this agreement”, would be deemed to enter into force only after a 10-year period, which is manifestly not a sustainable interpretation. The European Union illustrated this point in arguing that Ukraine’s conduct would plainly demonstrate that Ukraine’s interpretation is unconvincing because Ukraine itself initiated discussions with the European Union in order to obtain acceleration of the rhythm of the progressive lowering of its duties on the importation of goods from Ukraine.
49. Ukraine is of the view that a correct reading of the Association Agreement will suffice to clarify these points.
50. It is opportune to begin with the European Union’s argument just mentioned regarding the discussions initiated by Ukraine for the acceleration of the lowering of the European Union customs duties, because it is illustrative of Ukraine’s point. Indeed, while the European Union argues that Ukraine’s conduct contradicts its interpretation of Article 35 of the Association Agreement, this is the contrary that a simple reading of Article 29(4) of the Association Agreement demonstrates. According to this provision: “[f]ive years after the entry into force of this Agreement, at the request of either Party, the Parties shall consult one another in order to consider accelerating and broadening the scope of the elimination of customs duties on trade between themselves […]”. Thus, the European Union example does not contradict at all, but to the contrary confirms, Ukraine’s view that the entry into force of the different provisions of the Association Agreement during the 10-year period depends on what these provisions say. Here, Article 29(4) provides that Ukraine can ask for the acceleration of the lowering of the customs duties five years after the entry into force of the Association Agreement, and it is, therefore, nothing but normal for Ukraine to begin talks in this respect in 2020. Article 35 of the Association Agreement does not say that it applies “upon entry into force of the Association Agreement”. There is, therefore, no indication in the text itself of the moment of its entry into operation. However, as we have seen, the context confirms that, when a provision is expected to be implemented “upon entry into force of the Agreement”, it is expressly stated, in black letters. Thus, since the obligation of Article 35 does not take its full legal effect “upon entry into force” of the Agreement, that means that the Party has some period to put everything in place, it does so at the expiry of the 10-year period. And this interpretation is fully consistent with the object and purpose of the Association Agreement, which is the progressive establishment of a free-trade area, to be completed in 5 years from now.
[bookmark: _Toc52886574][bookmark: _Toc52896879]Question 4 – On the admissibility of the Earthsight Report
MR Giorgio SACERDOTI: “Then, there was a question and an exemption by [European Union] as to the Earthsight report not being formally on the record and, therefore, inadmissible to rely on. And the Panel would ask both parties to elaborate on this procedural exemption by the [European Union].”
51. At the outset, Ukraine wishes to mention that should the Arbitration Panel find by its own means a piece of information by any source, including by way of press report or an open-source like the internet, the Panel would be plainly entitled to rely on this document, to the extent that it transmits this document to the Parties. This rule is expressly provided for in Article 319 of the Association Agreement, which states, in relevant parts:
“[…] upon its own initiative, the arbitration panel may obtain information from any source […]. Any information obtained in this manner must be disclosed to each of the Parties and submitted for their comments”.
52. It is, therefore, Ukraine’s view that in a situation where: (i) the Arbitration Panel has had access to such information, (ii) has duly proposed to the Parties to present their views on this information, but (iii) one Party has strongly opposed such procedure, in breach of Article 319, then (iv) the Arbitration Panel is fully entitled to rely on such information, taking for granted that the contesting Party has acted in such a manner that it has renounced to its right to discuss the said information.
53. Further, it is noteworthy to recall that the Parties agreed at the hearings that it is acceptable for the European Union, on the issue of admissibility of the report of a non-profit organisation Earthsight “Complicit in Corruption” (“Earthsight Report”) published in 2018, that “all direct quotes from the [Earthsight Report], as being part of it, including the quotes from this morning”, should be treated as admissible evidence on the record.
54. To be precise, Ukraine has relied on the following parts of the Earthsight Report in its written submissions:
a. At footnote 215 to paragraph 338 of Ukraine’s Written Submission, there is a reference to footnote 219 of the Earthsight Report to substantiate Ukraine’s argument that the European Union was one of the world’s largest importers of wood. Footnote 219 of the Earthsight Report refers to Sonae Industria Investor Presentation of February 2016 (available at http://www.sonaeindustria.com/file_bank/investor_presentations/2016‐02_SIND_investor%20presentation_FINAL.pdf, which link was taken from footnote 211 of the Earthsight Report) to support the statement made at page 31 of the Earthsight Report titled “The Giant Austrian Firms with Multi-Millionaire Owners who are Profiting from Ukraine’s Forests” that “Swiss Krono was spun off by the Kaindl family from its parent group, Kronospan, which is the largest wood based panel maker in the world”;
b. At footnote 219 to paragraph 342 of Ukraine’s Written Submission, there is a reference to page 53 of the Earthsight Report to substantiate Ukraine’s argument dealing with the European Union Timber Regulation (or EUTR). That page 53 is part of Chapter 4.4 of the Earthsight Report titled “FAILURE OF EU AUTHORITIES”, which begins on page 52 and ends on page 53 of the Report;
c. At paragraph 35 of its Provisional Opening Oral Statement, there is a direct quote from the Chapter titled “Illegal Logging and Timber Corruption in Ukraine” of the Earthsight Report, which is at pages 4 and 5 of the Earthsight Report; and
d. At paragraph 37 of its Provisional Opening Oral Statement, there are direct quotes from the Chapter titled “Key Findings” and sub-chapter “Solutions” of the Executive Summary of the Earthsight Report, which are taken from pages 3 and 8 of the Report respectively.
[bookmark: _Toc52886575][bookmark: _Toc52896880]Panel’s Questions to the Parties
[bookmark: _Toc52886576][bookmark: _Toc52896881]Question 5 – Whether WTO minus provisions are allowed in FTAs
MR Christian HÄBERLI: “I have two sets of questions, and first they go to the Complainant. And it is in respect of your yesterday’s opening statement and in respect of (FTAs). And of course, the Respondent can also take note and respond if they want to. In that first batch, I have three questions.”
“The first is: when you talk about WTO minus and WTO plus is the [European Union]’s opinion that Article XXIV:8(b) disallows any WTO minus provisions in a regional trade agreement, for instance, the Association Agreement? Under XXIV:8(b) of the GATT 1994. Yesterday you mentioned DS332 Brasil – Tyres, but I would like you also to consider DS457 Peru – Agricultural products. In that case, there had been a Free Trade Agreement where Peru was allowed to maintain its price range system, which was the object of the dispute in the WTO. So, they had an FTA which was not in force, but it was an Agreement between the two disputing parties previous to the dispute in December 2011, and there was a sort of a divergence between the WTO rules and FTA rules. The WTO minus I would say. This was also the opinion of (name), whom we very well know, a future appellate body member, and in his opinion, he disagreed with the appellate body ruling in that respect, which was based on defence made by Peru on the price range system. This is the first question.”
55. Although this is a question for the European Union, Ukraine sees this as a very interesting legal point upon which it can bring its own appreciation, in particular, because the debate initiated by the European Union on the effect of Article XXIV:8(b) of the GATT 1994 on this case is irrelevant to the interpretation of Article 35 of the Association Agreement in the context of the progressive establishment of a free-trade area. This is what Ukraine will demonstrate at sub-section “B” below. But first, Ukraine will address the more theoretical question whether Article XXIV:8(b) of the GATT 1994 inherently prohibits the so-called “GATT-minus” FTA’s, which is discussed at sub-section “A” below – which, in context, and rather, unfortunately, refers to FTAs that provide better protection of the environment than the GATT 1994.
[bookmark: _Toc52886577][bookmark: _Toc52896882]A – Does Article XXIV:8(b) prohibits or disallow “GATT-minus” Free trade agreements (“FTAs”)?
56. Ukraine considers that as a matter of international law, a multilateral treaty cannot generally prohibit the adoption by some of its parties of a subsequent treaty with different provisions. There are three peculiar hypotheses, namely (i) the situation where a treaty contains (codifies) norms of jus cogens, which indeed have arguably the effect of nullifying subsequent treaties containing rules inconsistent with the jus cogens rules (see, e.g. the Genocide Convention); (ii) the situation where a treaty expressly mentions that in case of inconsistency with a subsequent treaty, the former will prevail on the latter – as, for example, Article 103 of the UN Charter; and (iii) the situation where a treaty expressly provides that it does not allow its Parties to adopt subsequent treaties on certain subject matters, as is the case with the Treaty on the European Union which deprives its Parties of certain of their treaty-making power by reserving it for the European Union exclusive competences (see Article 3 of the TFEU). These three situations can remind the operation of “constitutional” norm by comparison with “contractual” norms. 
57. Needless to mention that the GATT 1994 does not contain jus cogens norms. And Article XXIV:8(b) of the GATT 1994 can of course not be understood as somewhat equivalent to Article 103 of the UN Charter. Likewise, it does not deprive the Contracting Parties of any portion of their treaty-making power. In fact, it merely states which conditions Preferential Trade Agreements (“PTA”) must fulfil in order to be FTAs, and therefore deemed consistent with the GATT 1994.
58. It follows that the GATT 1994 itself envisages the situation where a PTA would not be deemed consistent with its own provisions. Indeed, from the mere fact that Article XXIV:8(b) indicates at which conditions a PTA will be deemed consistent with the GATT 1994 because it is an FTA, one can conclude that according to the GATT 1994 itself there are cases in which a PTA will not be deemed consistent with the GATT 1994 because it does not create an authentic free-trade area. It does not mean that this PTA will necessarily be inconsistent with the GATT 1994, but that the regulations and other acts adopted by the Parties under this PTA will not be deemed immune from challenges as to their consistency with the GATT 1994. The “shield” offered by the status of FTA will be unavailable. That means that a regulation adopted by one Party to the PTA can be fully consistent with this PTA, but still challengeable under the GATT 1994.
59. In terms of practice, there is no doubt that a good number of WTO-minus agreements have been concluded – including the one between Peru and Guatemala referred to in Question 5 above. The well-known OECD study on “Multilateralising Regionalism: Disciplines on Export Restrictions in Regional Trade Agreements”, which is in the public domain,[footnoteRef:28] gives a lot of examples of WTO-minus agreements with respect to export restrictions, clarifying that “WTO-minus RTA allows export restrictions where the WTO does not”, or that “they allow export restrictions on products that would not be allowed under WTO disciplines”.[footnoteRef:29] The OECD calculated that 22 out of 93 PTA were concerned, while only 15 were categorized as WTO-plus agreements. The practice seems, therefore, to show a far more nuanced legal reality than the one described by the European Union. [28:  Korinek, J. and Bartos J. (2012), “Multilateralising Regionalism: Disciplines on Export Restrictions in Regional Trade Agreements”, OECD Trade Policy Papers, No. 139, OECD Publishing, Paris. http://dx.doi.org/10.1787/5k962hf7hfnr-en ]  [29:  Ibid, p. 17.] 

60. Ukraine, therefore, maintains that its legal views are not contradicted by Article XXIV:8(b) of the GATT 1994.
[bookmark: _Toc52886578][bookmark: _Toc52896883]B - Article XXIV:8(b) is irrelevant in the current case 
61. One important point of contention between the Parties relates to the question whether Article 35 of the Association Agreement operates upon the entry into force of the Association Agreement, or at the end of the 10-year period granted to the Parties to establish a free-trade area. The European Union has made an argument based on Article XXIV:8(b) of the GATT 1994 in its Provisional Oral Statement, at paragraph 23 onward. However, this Article of the GATT 1994 is irrelevant.
62. Article XXIV of the GATT 1994 reads, in relevant parts:
“4. The contracting parties recognize […] that the purpose […] of free-trade area should be to facilitate trade between the constituent territories and not to raise barriers to the trade of other contracting parties with such territories.
5. Accordingly, the provisions of this Agreement shall not prevent, as between the territories of contracting parties, the formation of […] an interim agreement necessary for the formation of a [...] free-trade area; Provided that with respect to […] an interim agreement leading to the formation of a free-trade area, the duties and other regulations of commerce maintained […] to the trade of contracting parties not included in such area or not parties to such agreement shall not be higher or more restrictive than the corresponding duties and other regulations of commerce existing in the same constituent territories prior to the […] interim agreement.
8. For the purposes of this Agreement: 
(b) A free-trade area shall be understood to mean a group of two or more customs territories in which the duties and other restrictive regulations of commerce (except, where necessary, those permitted under Articles XI, XII, XIII, XIV, XV and XX) are eliminated on substantially all the trade between the constituent territories in products originating in such territories”.
63. Ukraine notes, in passing, that the challenged export wood bans, i.e. the “2005 export ban” and the “2015 temporary export ban”, were in place before the entry into force of the Association Agreement. They are therefore fully consistent with Article XXIV:4 and XXIV:5(b) of the GATT 1994.
[bookmark: _Toc52886579][bookmark: _Toc52896884]Question 6
MR Christian HÄBERLI: “My second question is in environmental protection. Can the [European Union] envisage a provision for environmental protection which would be compatible with Article 3 – national treatment, not incompatible with Article 35 and if such a provision could be taken under Ukraine’s right to regulate, if it was different from, but equivalent to, a similar [European Union] regulation. I am referring to the article in the TFEU, which is Article 217, integration, common market. And I ask you to (unintelligible) a different provision for environmental protection could be compatible with the Association Agreement in this sense.”
64. A question for the European Union.
[bookmark: _Toc52886580][bookmark: _Toc52896885]Question 7 - Sustainability commitments under Chapter 13
MR Christian HÄBERLI: “The third one, we take it, we have heard that both Parties stand by their sustainability commitments in accordance with Chapter 13 of the Association Agreement. Whether that applies here or not is not now my question. My question is whether unsustainable trade could oblige or allow one party to apply, as a measure of last resort, after exhaustion of any attempt to avoid or to solve the conflict. Whether a party to the Association Agreement could apply sanctions such as (unintelligible) of tariff reference for a product allegedly manufactured or harvested in violation of the sustainability principles and obligations under Chapter 13. This is a scenario, lets call it eco-dumping. Assume that under an eco-dumping scenario you would still maintain MFN tariff levels, just abolish the preferential tariff concession. And in the absence of case law, which you said yesterday very right, there is no case law yet, for (unintelligible) integration agreement under TFEU 217, your answer will obviously be only tentative, so I am not disputing that, but I think your answer would be interesting to see, whether there is some sort of last resort sanction possible under an integration agreement as the one we have with Ukraine. That is the first set of questions.”
European Union’s question for clarification: “You were suggesting or asking whether in the event that one party breaches its obligations under Chapter 14 of sustainable development, whether in response to that violation and as a last resort the other party could suspend trade concessions, is that your question?”
MR Christian HÄBERLI: “Correct. To my knowledge, the [European Union] has never taken such a measure. The [European Union] has withdrawn preferences, unilateral, autonomous preferences from Belarus, Cambodia and then you have a steel war with the [European Union] which is another story, but never in an integration agreement such a measure has been taken, maybe (unintelligible). But the question will be still, in a very theoretical case of an eco-dumping, could then one of the two parties, Ukraine or the [European Union] apply such sanctions as to withdrawal of the preferential tariff concession.”
65. Although it is a question for the European Union, Ukraine considers that it can bring some elements to the reflection.
66. First, Ukraine understands that the question does not intend to suggest that the challenged measures are “sanctions” adopted by Ukraine in relation to the European Union’s conduct. And of course, they are not. Second, the question tries to capture what could be the – or at least one – legal effect of Chapter 13 on sustainable development commitments. In short, it enquires whether respect of Chapter 13’s commitment by one party regarding sustainable development can be ensured by trade measures in the form of “sanctions of last resort” adopted by the other party.
67. Ukraine considers that the Association Agreement is very clear that the only procedures available in case of a dispute arising under Chapter 13 are those mentioned in Article 300 of the Association Agreement. It seems that the European Union is on the very same line, and considers likewise that trade sanctions are not the appropriate measures in case of non-respect of Chapter 13 commitments. This is explained in a recent European Commission non-paper “Feedback and way forward on improving the implementation and enforcement of Trade and Sustainable Development chapters in EU Free Trade Agreements”, available at https://trade.ec.europa.eu/doclib/docs/2018/february/tradoc_156618.pdf.
[bookmark: _Toc52886581][bookmark: _Toc52896886]Question 8 – Cooperation between the European Union’s and Ukraine’s customs authorities on combatting illegal logging
MR Christian HÄBERLI: “The second set is about illegal logging. […] In my second batch I only have two questions in respect of illegal logging smuggling referring to the questions 14-19 in your presentation yesterday [i.e. the European Union’s], keeping in mind your comments also on the Panel’s suggestions for issues addressing the hearings.
The first is. How do customs cooperate when they align their data? I am aware of the fact that import and export data, most often, do not correspond at any level of detail, that I am fully aware of the customs practices and the fact that it is more difficult to record export than to record imports, that is how we are and the whole world, but I still would like to know whether there is any sort of coordination of customs between, in this case, Ukraine and the [European Union] member states when logs, sawn or unsawn timber goes across the border, for instance for internal taxation. When I come with a train from France to Geneva, and I want my VAT tax which I paid in France, they will give it back to me, and then they turn around and give to the Swiss customs office, finally he will tax me for that VAT immediately, you know, that is what I call customs coordination in a cross-border situation which I know. Are you aware of the work done with the World Customs Organization, which tries to align statistical data on customs, and would that clear all in this? This question actually goes to both parties, so if Ukraine wants to answer, that would be very welcomed. Customs coordination for data, for statistics, for taxation, name it. Also, the prevention of fraud, drugs, illegal migration.”
68. The interesting point here is what European Union Member States’ customs authorities do when a parcel of “fuel wood” (HS code 4401) is being imported from Ukraine in the circumstance of full awareness that unprocessed timber, i.e. wood in the rough (HS code 4403), is prohibited from exporting from Ukraine. 
69. By responding to Question No. 19 of to the First List of Questions, the European Union clearly stated that:
“If “wood in the rough” was exported as “fuel wood” and cleared as such by customs in Ukraine, EU operators are usually not in a position to challenge that decision. Only in the rare cases where an operator finds the timber of such high quality and sells it inside the EU or use it for other propose than fuelwood, this could be regarded as a violation to the EU Timber Regulation”. [footnoteRef:30] [30:  Responses by the European Union to the First List of Questions, para. 22.] 

70. Ukraine picked up on this response asking for the following question to be put to the European Union (Ukraine’s Question No. 10 to the European Union):
“In regard to paragraph 22 of Responses by the European Union to the List of Questions (question No. 19), how do the European Union customs authorities verify the imports of “unprocessed timber” declared on Ukraine’s border as “fuel wood”? Do they simply carry out customs clearance on papers? From the statement made in paragraph 22, it seems that such verification would occur in rare cases. Are the European Union customs authorities aware that Ukrainian unprocessed timber can be imported under the false declarations? If so, has the European Union introduced any special border control measures to combat the illegal imports of unprocessed timber from Ukraine?”
71. At the outset, the European Union responded that it was “aware of the phenomenon of potential false customs declarations on the Ukrainian side and the issue has been part of exchanges”.[footnoteRef:31] From the practical point of view, when a country is aware of a certain illegal scheme on its border, it introduces additional control measures to prevent any violations of its customs rules (e.g. introduces additional laboratory analysis of goods, which are subject to anti-dumping duties, to collect them when such goods can be falsely declared to avoid paying extra duty) and protect its internal market from goods that have a sort of illegal trail. [31:  Responses by the European Union to Ukraine’s Questions, para. 40.] 

72. However, the European Union refrained from answering to Ukraine’s question “Do [the European Union customs authorities] simply carry out customs clearance on papers?” by stating that “[i]t is obviously difficult for customs or forest-related competent authorities of EU Member States to solve apparent policy and/or competence struggles among different Ukrainian authorities and to intervene in such case in their own right on relevant customs declarations unless the case was evident”.[footnoteRef:32] [32:  Ibid, para. 42.] 

73. Here, it is not the case of how Ukrainian timber exporters evade the Ukrainian law restricting them to export wood in the rough to the European Union. Rather, the point is what the European Union has done to prevent at its border the illicit export of unprocessed timber from Ukraine, notwithstanding that these goods are not prohibited from importing to the European Union.
[bookmark: _Toc52886582][bookmark: _Toc52896887]Question 9 – Regarding the Ukrainian monitoring procedure for a consumption plan
MR Christian HÄBERLI: “The second question is the new monitoring procedure. I am not sure whether in your answers paragraph 234 of the [European Union] you refer to the same e-monitoring, which the Ukrainian delegation has extensively commented this morning with the participant numbers, with fines, with criminal procedures and so on so forth. In your answer at paragraph 234, you said, those results of the monitoring procedure would be published by 1 April 2020. And now if I can hear that if the Ukrainian delegation has commented that extensively this morning, if we talk of the same monitoring procedure, then the question is redundant, but if this is a different procedure, then I would be happy for clarifications. 
[…]
Then I return to the [European Union]. Is that monitoring procedure publish any results by 1 April 2020?
[…]
The monitoring procedure for a consumption plan is that only available for the government members, employees, offices or is it published on the website which everybody else could look into?”
74. [bookmark: _Hlk52351786]Ukraine notes that this set of questions was covered, albeit partially, by the Arbitration Panel’s suggested issues Nos. 23, 36 and 37 in its communication to the Parties of 16 June 2020. In this regard, Ukraine reiterates its answer given at the hearings and adds the following.
75. To start with, by the adoption of Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine on the Preservation of Ukrainian Forests and preventing the illegal export of rough timber” No. 2531-VIII in 2018,[footnoteRef:33] which came into effect on 1 January 2019,[footnoteRef:34] Ukraine has set the limit on the domestic consumption of unprocessed domestic timber at the level of 25 million cubic meters per year.[footnoteRef:35] According to Article 4 of Law No. 2860-IV (as amended by Law No. 2531-VIII), any unused balance of the 25-million cubic meter consumption cap in a previous year cannot be used in next year, i.e. the 25-million cubic meter consumption cap cannot be higher. [footnoteRef:36] [33:  Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine on the Preservation of Ukrainian Forests and preventing the illegal export of rough timber”, No. 2531-VIII, 6 September 2018, Exhibit UKR-06.]  [34:  See Ukraine’s Written Submission, para. 47; Ukraine’s Answers to the First List of Questions, para. 104.]  [35:  See Ukraine’s Written Submission, para. 81.]  [36:  Law of Ukraine “On Elements of the State Regulation of Business Operators’ Activities Related to the Sale and Export of Timber”, No.  2860-IV, 8 September 2005, Article 4, Exhibit UKR-2.] 

76. The introduction of the mandatory electronic timber accounting system at the end of 2019 has not introduced the system in principle.[footnoteRef:37] The work on creating a legal framework for introducing the electronic timber accounting system begun back in 2009 when The Concept of Creation of Uniform State Electronic Timber Accounting System was approved by Order of the Cabinet of Ministers of Ukraine No. 1090-r, dated 16 September 2009. According to the concept, it was adopted, inter alia, to combat illegal logging and black market of timber. [37:  See Ukraine’s Written Submission, para. 47; Ukraine’s Answers to the First List of Questions, paras 5 and 104.] 

77. [bookmark: _Ref52299998]Since 2009, Ukraine has made significant progress in the field of the electronic timber accounting system. As of 17 February 2020, the number of forest users connected to the system amounted to 503 out of total 805 forest users.[footnoteRef:38] As has been already submitted,[footnoteRef:39] the State Forest Resources Agency of Ukraine through its State Enterprise “Forestry innovative analytical centre” has launched the following e-projects to ensure the transparency of data on the usage of forest resources for the general public, which is in the public domain, available at https://www.ukrforest.com, in particular: [38:  2019 Annual Report of the State Forest Resources Agency of Ukraine, Chapter 2.3.3, Exhibit UKR-01.]  [39:  Ukraine’s Written Submission, para. 49; Ukraine’s Answers to the First List of Questions, para. 17.] 

a. the register of certificates of origin of timber and sawn wood;
b. the register of felling tickets;
c. the auction portal, where timber is traded;
d. the uniform state electronic timber accounting system.
78. All these systems are interconnected and enable the State Forest Resources Agency of Ukraine to collect relevant data, track timber as well as monitor the level of domestic consumption of unprocessed domestic timber.
79. Although the electronic timber accounting system, which allows to track harvested timber (e.g. the police can check a licence plate of a car transporting timber and see whether the timber is in the system; if not, it is assumed that it was harvested illegally), is a measure aimed at combatting illegal logging, it cannot ensure real protection against illegal logging in its narrow meaning, i.e. to harvest timber without any permits rather than to conduct the same under false pretences. The reason is that the electronic timber tracking begins by attaching a special label to a log, i.e. after a given tree has been cut down.
80. In any event, the mandatory electronic timber accounting system cannot replace an export ban if the purposes of introducing such measure are others than to solely combat illegal logging.
81. As to the duty to report about the monitoring results by 1 April 2020. According to paragraph 2 of Resolution of the Cabinet of Ministers of Ukraine “On Approval of the Procedure for Monitoring the Domestic Consumption of Unprocessed Domestic Timber and Controlling Excess of the Domestic Consumption of Unprocessed Domestic Timber” No. 1142, dated 4 December 2019 (“Resolution No. 1142”), which was adopted to enforce the 25-million cubic meter consumption plan set by Article 4 of Law No. 2860-IV in 2018, the then Ministry of Energy and Environmental Protection of Ukraine[footnoteRef:40] was under the duty to inform the Cabinet of Ministers of Ukraine of the results of monitoring of the domestic consumption of unprocessed domestic timber annually, no later than 1 April.[footnoteRef:41]  [40:  On 27 May 2020, the Cabinet of Ministers of Ukraine adopted Resolution No. 425 by which it has decided to rename the Ministry of Energy and Environmental Protection of Ukraine into the rename the Ministry of Energy of Ukraine and establish the Ministry of Ecology and Natural Resources of Ukraine.]  [41:  Resolution of the Cabinet of Ministers of Ukraine “On Approval of the Procedure for Monitoring the Domestic Consumption of Unprocessed Domestic Timber and Controlling Excess of the Domestic Consumption of Unprocessed Domestic Timber”, No. 1142, 4 December 2019, para. 2, Exhibit EU-15.] 

82. The State Forest Resources Agency of Ukraine started to collect data on the domestic consumption of unprocessed domestic timber on 1 January 2020 and publishes the results of the monitoring process on its website[footnoteRef:42] available to the general public on a monthly basis so than to enforce the monitoring, control the domestic consumption and prevent any excess of the 25-million cubic meter consumption plan (if needed). [42:  http://dklg.kmu.gov.ua/forest/control/uk/publish/article?art_id=207160&cat_id=206804] 

83. Therefore, a ministry responsible for informing the Cabinet of Ministers of Ukraine under Resolution No. 1142, currently the Ministry of Ecology and Natural Resources of Ukraine, will have to submit its first report of the results of monitoring of the domestic consumption of unprocessed domestic timber for the year ending 31 December 2020 by 1 April 2021.
84. Further, pursuant to Resolution No. 1142, the “domestic consumption of unprocessed domestic timber” means timber harvesting and timber sales.[footnoteRef:43] [43:  Procedure for Monitoring the Domestic Consumption of Unprocessed Domestic Timber and Controlling Excess of the Domestic Consumption of Unprocessed Domestic Timber, approved by Resolution of the Cabinet of Ministers of Ukraine No. 1142, dated 4 December 2019, para. 2, Exhibit EU-15.] 

85. The raw data for monitoring timber harvesting and timber sales is collected from the electronic timber accounting system.[footnoteRef:44]  [44:  Ibid, para. 5.] 

86. According to the report for the first eight months of 2020,[footnoteRef:45] there were already harvested 10 404 142 cubic meters of timber and 9 050 636 cubic meters of timber were sold. [45:  http://dklg.kmu.gov.ua/forest/document/210432;/monitoring-2020-08.pdf ] 

87. [bookmark: _Ref52380910]Since Resolution No. 1142 obliges all forest users to provide data about timber harvested and sold[footnoteRef:46] and entitles the State Forest Resources Agency of Ukraine to suspend issuing special permits for the exploitation of forest resources[footnoteRef:47] (i.e. felling tickets and other permits allowing to harvest timber by way of forest formation and forest rehabilitation felling) if it becomes evident that the domestic consumption will be exceeding the cap, the electronic timber accounting system, therefore, is capable of enforcing the consumption cap of 25 million cubic meters. [46:  Procedure for Monitoring the Domestic Consumption of Unprocessed Domestic Timber and Controlling Excess of the Domestic Consumption of Unprocessed Domestic Timber, approved by Resolution of the Cabinet of Ministers of Ukraine No. 1142, dated 4 December 2019, para. 7, Exhibit EU-15.]  [47:  Ibid, para. 12.] 

[bookmark: _Toc52886583][bookmark: _Toc52896888]Question 10 – Regarding species covered by the “2005 export ban”
MR Giorgio SACERDOTI: “I had two questions in respect of the “2005 [export] ban”. One to Ukraine and one to the [European Union]. The one to Ukraine is subdivided in two.
In you first submission at paragraphs 55-58 and then from 225 to 232 you have explained that the valuable and rare species whose export is prohibited by the “2005 [export] ban” “are non-tradable domestically within Ukraine, in particular, for the industrial production and consumption”, this is in paragraph 226. So, my questions are:
a) is this “non-tradability” the result of the fact of commercial and industrial practice such as non-suitability of this wood to industrial transformation and/or use or absence of demand or are there legal provisions in place prohibiting or restricting commercial use in Ukraine of this species of woods?
And connected second question. How relevant is to this effect the prohibition contained in Article 70 of the Forest Code [of Ukraine], the prohibition during timber harvesting or felling and damage of valuable and rare trees listed in directive? So, there is a prohibition, and the question is, how relevant it is to curb or regulate domestic consumption of this valuable and are domestic species?
[…]
I saw that there is a discrepancy in the various briefs by Ukraine and by the European Union. How many and which of these species are in the Red Book, once it is written 2 species, another time it is written 5 species, and also which species are in the international endangered species list. Which of this 10, (unintelligible). It would be useful for you to answer in order to clarify the status of each of this species. Something has been said I think today by you, but so that Panel has this clear.”
88. Ukraine already clarified at the hearings how many wood species of those 10 wood genera/species covered by the “2005 export ban” are listed in the Red Book of Ukraine by making reference to paragraphs 116-117 of its Provisional Opening Oral Statement and, in particular, to footnote 76 to paragraph 117 thereof. The Arbitration Panel’s question is also covered by the Arbitration Panel’s suggested issues Nos. 9 and 10 of Panel Suggestions for Issues to Address in the Hearings of 16 June 2020. Therefore, Ukraine submits as follows.
89. As has been already submitted,[footnoteRef:48] not all of 10 valuable and rare wood genera/species covered by the so-called “2005 export ban” are on the list of the Red Book of Ukraine. [48:  See, Ukraine’s Written Submissions, para. 57.] 

90. Since 1980, three editions of the Red Book of Ukraine were issued. In 1980, the 1st edition of the Red Book of the Ukrainian Soviet Socialist Republic was published, listing 85 animal species and 151 mushroom and plant species, i.e. 236 species in total. In the 1990s, it was issued the 2nd edition of the Red Book of Ukraine: the first part listing 382 animal species was issued in 1994, while the second part listing 541 mushroom and plant species was issued in 1996. The current 3rd edition of the Red Book of Ukraine was issued in 2009, and it lists 826 mushroom and plant species and 543[footnoteRef:49] animal species. [49:  Initially, i.e., in 2009, only 542 animal species were included into the 3rd edition of the Red Book of Ukraine. However, in 2017, the then Ministry of Ecology and Natural Resources of Ukraine put the European elk (Alces alces) on the Red Book list.] 

91. At the time of adoption of the lists of species to be included into the 3rd edition of the Red Book of Ukraine,[footnoteRef:50] the then Ministry of Environmental Protection of Ukraine also adopted the list of plant and mushroom species to be excluded from the Red Book of Ukraine. Only 24 plant species and one mushroom species were excluded from the Red Book of Ukraine. [50:  Order of the Ministry of Environmental Protection of Ukraine “On Approval of the Lists of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life) and Plant and Mushroom Species that are excluded from the Red Book of Ukraine (Plant Life)” No. 312, 17 June 2009, Exhibit UKR-53.] 

92. The history of the Red Book of Ukraine shows that in 29 years, since its 1st edition, the number of vulnerable and rare species put under special legal protection being a part of the Ukrainian environmental policies dramatically increased.
93. According to the List of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life),[footnoteRef:51] there are five wood species out of those wood species covered by the so-called “2005 export ban” which are on the Ukrainian Red Book list, namely:  [51:  Ibid.] 

a. “берека”, in English – checker trees (Sorbus torminalis (L.) Crantz).[footnoteRef:52] This wood species is categorised as “unvalued”[footnoteRef:53] meaning that it is known that a species may fall into one of the threatened categories of species becoming extinct, namely rare, vulnerable or endangered;[footnoteRef:54] [52:  See Responses by the European Union to the First List of Questions, para. 163; Ukraine’s Written Submission, para. 57.]  [53:  List of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life), approved by Order of the Ministry of Environmental Protection of Ukraine “On Approval of the Lists of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life) and Plant and Mushroom Species that are excluded from the Red Book of Ukraine (Plant Life)” No. 312, 17 June 2009, item No. 569, Exhibit UKR-53.]  [54:  Law of Ukraine “On the Red Book of Ukraine”, No. 3055-III, 7 February 2002, Article 13] 

b. “тис ягідний”, in English – common yews (Taxus baccata L.).[footnoteRef:55] This wood species is categorised as “vulnerable”[footnoteRef:56] meaning that it may be included in the list of endangered species in the nearest future if negative factors affecting its population will continue;[footnoteRef:57] [55:  See Responses by the European Union to the First List of Questions, para. 163; Ukraine’s Written Submission, para. 57.]  [56:  List of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life), approved by Order of the Ministry of Environmental Protection of Ukraine “On Approval of the Lists of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life) and Plant and Mushroom Species that are excluded from the Red Book of Ukraine (Plant Life)” No. 312, 17 June 2009, item No. 38, Exhibit UKR-53.]  [57:  Law of Ukraine “On the Red Book of Ukraine”, No. 3055-III, 7 February 2002, Article 13.] 

c. Two species of juniper (in Ukrainian “ялівець” or “яловець”), namely Juniperus excelsa M.Bieb. (known as the Greek juniper, in Ukrainian “яловець високий”), which is categorised as “vulnerable”,[footnoteRef:58] and Juniperus foetidissima Willd. (commonly known as foetid juniper or stinking juniper, in Ukrainian “яловець смердючий”), which is categorised as “rare”[footnoteRef:59]. Rare species are those whose population is low, and there is a risk of their extinction, although they are not on the list of vulnerable or endangered species;[footnoteRef:60] and [58:  List of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life), approved by Order of the Ministry of Environmental Protection of Ukraine “On Approval of the Lists of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life) and Plant and Mushroom Species that are excluded from the Red Book of Ukraine (Plant Life)” No. 312, 17 June 2009, item No. 32, Exhibit UKR-53.]  [59:  List of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life), approved by Order of the Ministry of Environmental Protection of Ukraine “On Approval of the Lists of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life) and Plant and Mushroom Species that are excluded from the Red Book of Ukraine (Plant Life)” No. 312, 17 June 2009, item No. 33, Exhibit UKR-53.]  [60:  Law of Ukraine “On the Red Book of Ukraine”, No. 3055-III, 7 February 2002, Article 13.] 

d. One species of cherry trees (in Ukrainian “вишня”), namely Cerasus klokovii Sobko (C. fruticosa auct. non (Pall.) Woronow, Prunus fruticosa auct. non Pall.) (known as the Mongolian cherry, in Ukrainian it is called “Вишня Клокова”), which is categorised as “vulnerable”.[footnoteRef:61] [61:  List of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life), approved by Order of the Ministry of Environmental Protection of Ukraine “On Approval of the Lists of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life) and Plant and Mushroom Species that are excluded from the Red Book of Ukraine (Plant Life)” No. 312, 17 June 2009, item No. 563, Exhibit UKR-53.] 

94. [bookmark: _Ref52362663]According to Article 70 of the Forest Code of Ukraine “[d]uring timber harvesting [it] is not allowed [to] fell[] and damage []: valuable and rare trees and shrubs listed in the Red Book of Ukraine”.[footnoteRef:62] This means that regardless of whether logging is carried out by way of (i) final felling operations (the main type of felling of industrial nature) or (ii) various types of forest formation and forest rehabilitation felling (this kind of felling is of non-industrial felling), felling of these trees is prohibited. [62:  Article 70 of the Forest Code of Ukraine, Exhibit UKR-39; See Ukraine’s Written Submission, para. 232; Ukraine’s Answers to the First List of Questions, para. 33.] 

95. This kind of prohibition is not new, i.e. it has not been introduced for the first time when the Forest Code of Ukraine was totally restated in 2006. According to old Article 59 of the Forest Code of Ukraine of 1994 and the Rules for Final Felling Operations in the Forests of Ukraine[footnoteRef:63], it was prohibited, inter alia, to harvest timber by way of final felling operations from valuable and rare wood and shrubs species that were to be conserved pursuant to the Rules for Stump Timber Production in the Forests of Ukraine, i.e., those species that were on the list of the Red Book of Ukraine. This means that such species could be cut down during various forest management activities not related to industrial timber harvesting if there was a good reason to do so. [63:  Ukraine’s Written Submissions, para. 156.] 

96. In 1996, Cerasus klokovii Sobko, Juniperus foetidissima Willd., Juniperus excelsa M.Bieb. and Taxus baccata L. were on the list of the 2nd edition of the Red Book of Ukraine, while Sorbus torminalis (L.) Crantz was not put on the Red Book until 2009. This shows that if the current total prohibition to fell the Red Book trees were in force in the 1990s, checker trees, hypothetically, might not have been included into the 2009 Red Book.
97. The effectiveness of the total prohibition of felling the Red Book trees introduced in 2006 is hard to evaluate for the reason that the 4th edition of the Red Book of Ukraine has not been published yet.[footnoteRef:64] The adoption of the 4th edition could have shed light on whether the population of the above listed Red Book trees has increased categorising such wood species into less vulnerable categories or excluding them from the Red Book at all. [64:  Law of Ukraine “On the Red Book of Ukraine”, No. 3055-III, 7 February 2002, Article 12.] 

98. To assist the Arbitration Panel, Ukraine has made necessary analysis and provides the comparative schedule showing whether any of the 10 valuable and rare wood species and/or genus of species covered by the so-called “2005 export ban” are included in any of the three CITES Appendices or the IUCN Red List.

1
	
	Valuable and rare wood species (genus of species) covered by the so-called “2005 export ban”
	The2009 Red Book of Ukraine
	CITES Appendices[footnoteRef:65] [65:  https://cites.org/eng/app/appendices.php ] 

	IUCN Red List[footnoteRef:66] [66:  https://www.iucnredlist.org/ - the search has been carried out for the Europe region and data provided only in relation to those species that are relevant to the territory of Ukraine.] 


	
	Name in Ukrainian[footnoteRef:67] [67:  According to Article 1 of Law of Ukraine “On Elements of the State Regulation of Business Operators’ Activities Related to the Sale and Export of Timber”, No.  2860-IV, 8 September 2005, Exhibit UKR-2.] 

	Name in English[footnoteRef:68] [68:  In singular, according to the English translation of Article 1 of Law of Ukraine “On Elements of the State Regulation of Business Operators’ Activities Related to the Sale and Export of Timber”, No.  2860-IV, 8 September 2005, Exhibit EU-3.] 

	Binominal name
	Binominal name
	Category of Extinction Risk
	Binominal name
	Binominal name (name)
	Category of Extinction Risk[footnoteRef:69] [69:  Excluding data regarding “Data Deficient” and “Not Evaluated” categories.] 


	1.
	акація
	acacia
	Acacia Mill.
Genus
	
	
	N/A
	
	

	2.
	берека
	checker tree / beech
	Sorbus torminalis (L.) Crantz 
Species
	Sorbus torminalis (L.) Crantz (species)
	Unvalued
	N/A
	Sorbus torminalis (Wild Service Tree)
	Least Concerned

	3.
	вишня
	cherry tree
	Prunus subg. Cerasus Mill.
Sub-Genus
	Cerasus klokovii Sobko (species)
	vulnerable
	N/A[footnoteRef:70] [70:  Save for Prunus Africana (African cherry), which is not relevant to this case.] 

	Prunus fruticosa (European Dwarf Cherry)
Prunus mahaleb (Mahaleb Cherry)
Prunus padus (Bird Cherry)
	Least Concerned

	4.
	груша
	pear tree
	Pyrus L.
Genus
	
	
	N/A
	Pyrus communis (Pear)
	Least Concerned

	5.
	горіх
	walnut tree
	Juglans L.
Genus
	
	
	N/A
	Juglans regia (Common Walnut)
	Least Concerned

	6.
	каштан
	chestnut
	Castanea Mill.
Genus
	
	
	N/A
	Castanea sativa (Sweet Chestnut)
	Least Concerned

	7.
	тис ягідний
	common yew
	Taxus baccata L.
Species
	Taxus baccata L. (species)
	vulnerable
	N/A
	Taxus baccata (Common Yew)
	Least Concerned

	8.
	черешня
	black cherry tree
	Prunus avium L.
Species
	
	
	N/A
	Prunus avium (Sweet Cherry)
	Least Concerned

	9.
	явір
	acer
	Acer pseudoplatanus L.
Species
	
	
	N/A
	Acer pseudoplatanus
	Least Concerned

	10.
	ялівець
	juniper
	Juniperus L.
Genus
	Juniperus excelsa M.Bieb. (species)
	vulnerable
	N/A
	Juniperus communis (Common Juniper)
Juniperus excelsa (Greek Juniper)
Juniperus foetidissima (Stinking Juniper)
Juniperus oxycedrus (Prickly Juniper)
Juniperus sabina (Savin Juniper)
	Least Concerned

	
	
	
	
	Juniperus foetidissima Willd. (species)
	rare
	
	
	



99. Concerning the issue of “non-tradability” of the 10 wood genera/species covered by the “2005 export ban”, Ukraine reiterates its argument set out at paragraph 118 of its Provisional Opening Oral Statement.
100. As to the effect of the prohibition contained in Article 70 of the Forest Code of Ukraine[footnoteRef:71] cited at paragraph 79 above, this statute works as a logging moratorium aimed at preserving threatened wood species. However, Article 70 of the Forest Code of Ukraine also provides that in exceptional cases the Red Book tree and shrub species can be cut with the approval of the Ministry of Ecology and Natural Resources of Ukraine. To this end, timber harvested from threatened wood species cannot be legally placed on the market without a special permit and, therefore, no data can be legally included in the electronic timber accounting system. [71:  Article 70 of the Forest Code of Ukraine, Exhibit UKR-39; See Ukraine’s Written Submission, para. 232; Ukraine’s Answers to the First List of Questions, para. 33.] 

101. According to the Ministry of Ecology and Natural Resources of Ukraine, no such permits were issued in 2005-2019. Therefore, the effect of the prohibition of logging valuable and rare trees listed in the Red Book of Ukraine is self-evident: no permits were issued, meaning the Ukrainian environmental policy aimed at preserving those species works.
[bookmark: _Toc52886584][bookmark: _Toc52896889]Question 11
MR Giorgio SACERDOTI: “This question concerns the (unintelligible) [the “2005 export] ban”. It is addressed to the [European Union]. At paragraph 40 of your response to the Panel questions, the [European Union] indicates that you are unable to provide statistical data for the import of wood of the ten species (unintelligible). What are the reasons such as lack of detailed statistics of specific species of woods imported into the [European Union] or because small quantities are involved or there is little value economic importance of such import or what are the reasons if you know the reasons?
[…] the species may not correspond to distinct tariff lines”.
102. A question for the European Union.
[bookmark: _Toc52886585][bookmark: _Toc52896890]Question 12 - Measures taken by Ukraine to combat smuggling of timber abroad
MR Victor MURAVIOV: “I have several questions to the Ukrainian party and several to the [European Union]. The first question is to the Ukrainian party. All questions are concerning opening statements made by today and yesterday.
The first question to the Ukrainian party.
Except for the export bans, what measures are taken by Ukraine to stop the smuggling of timber abroad?”
103. To start with, smuggling of timber abroad is inevitably interconnected with illegal logging, although it can be argued that legally harvested timber can still be illegally exported.
104. As already submitted,[footnoteRef:72] one of the ongoing challenges is, of course, illegal logging and smuggling practices. [72:  Provisional Opening Oral Statement of Ukraine, para. 26.] 

105. Ukraine relies on and reiterates its argument[footnoteRef:73] that the “2005 export ban” and the “2015 temporary export ban” demonstrate that Ukraine continuously strives to improve its legislation in view of the context of illegal logging and the adverse effect it has in Ukraine and Ukraine’s effort to reforest its territory. The same can be said with regard to Ukraine’s efforts made in combating the illicit export of timber. [73:  Ukraine’s Answers to the First List of Questions, paras. 110-112.] 

106. Therefore, apart from introducing the “2005 export ban” and the “2015 temporary export ban”, the following measures have been taken by Ukraine to combat smuggling of timber abroad:
a. Imposing a duty on all forest users that harvest timber to submit data about timber harvested and sold to the electronic timber accounting system[footnoteRef:74], i.e. making the use of this system mandatory.[footnoteRef:75] This means that the transportation and usage of unregistered timber are illegal (e.g. the police can check a licence plate of a car transporting timber and see whether the timber is in the system; if not, it is assumed that it was harvested illegally). [74:  Procedure for Monitoring the Domestic Consumption of Unprocessed Domestic Timber and Controlling Excess of the Domestic Consumption of Unprocessed Domestic Timber, approved by Resolution of the Cabinet of Ministers of Ukraine No. 1142, dated 4 December 2019, para. 7, Exhibit EU-15.]  [75:  See Ukraine’s Written Submission, para. 47; Ukraine’s Answers to the First List of Questions, paras. 5 and 104; Provisional Opening Oral Statement of Ukraine, paras. 26, 30-31.] 

b. Increasing penalties for illegal logging in terms of administrative and criminal liability and introducing a separate criminal offence for illicit export of (a) timber and sawn wood from valuable and rare wood species listed in Article 1 of Law No. 2860-IV[footnoteRef:76] and (b) unprocessed timber.[footnoteRef:77] [76:  See Exhibit EU-01; Exhibit UKR-02.]  [77:  See Ukraine’s Written Submission, para. 47; Ukraine’s Answers to the First List of Questions, paras. 104 and 106; Provisional Opening Oral Statement of Ukraine, paras. 27, 29.] 

c. Shifting to European standards for the classification and measurement of timber and sawn wood in January 2019. According to old Ukrainian standards, all commercial wood (roundwood) was divided into three grades (I, II, III) and had a number of assortments depending on the purpose of use of a given wood. Now, all commercial wood is divided into four quality classes (A, B, C, D) as in European countries and has no timber assortments depending on the purpose of use of a given wood. This shift to the European standards has made it impossible to differentiate the allocation of quality categories in Ukraine and the European Union. The transition to those standards has been introduced, inter alia, to prevent the illegal export of timber.[footnoteRef:78] [78:  See Ukraine’s Answers to the First List of Questions, para. 104.] 

d. Recognising[footnoteRef:79] independent management timber certification schemes as one of the mechanisms to prima facie cut down unsustainable and illegal logging. In Ukraine, these practices are carried out by the Forest Stewardship Council. As of 1 August 2020, around 45% of the total area of forest lands in Ukraine are certified in accordance with FSC forest management and chain of custody certification.[footnoteRef:80] [79:  The Forest Code of Ukraine contains Article 56 titled “Forest Certification”.]  [80:  See Ukraine’s Written Submission, para. 50; Ukraine’s Answers to the First List of Questions, paras. 73 and 104.] 

e. Introducing transparency to how Ukrainian timber is harvested and sold by way of granting the general public access to data that is contained in the electronic timber accounting system[footnoteRef:81] (see also paragraph 36 above). [81:  See Ukraine’s Written Submission, para. 49; Ukraine’s Answers to the First List of Questions, paras. 17 and 104 (with regard to paras. 17 and 18 of Ukraine’s Answers to the First List of Questions, please see Ukraine’s corrections to those paras. made at footnote 98 to para. 128(b)(iii) of the Provisional Opening Oral Statement of Ukraine).] 

f. Increasing forest security measures. According to Article 86 of the Forest Code of Ukraine,[footnoteRef:82] the State Forest Resources Agency of Ukraine, as well as forest owners and permanent forest users, must ensure security and protection of forests to prevent, inter alia, illegal logging. To ensure the proper protection from forest offence, 810 mobile raid groups have been established in state forest enterprises to patrol the forest areas on special vehicles equipped with GPS systems.[footnoteRef:83] [82:  Forest Code of Ukraine, No. 3852-XII, 21 January 1994, Article 86, Exhibit UKR-54.]  [83:  Ukraine’s Answers to the First List of Questions, para. 103.] 

[bookmark: _Toc52886586][bookmark: _Toc52896891]Question 13 – Regarding duration of the “2015 temporary export ban”, reforestation of Ukrainian forests, and the 25 million cubic meters consumption plan
MR Victor MURAVIOV: “The second question. Can you tell us how many years are required to renew the sterling forest cover after deforestation and to guarantee more sustainable forest resources?
[…]
Next question related to the previous one. What were the reasons for the introduction of the “2015 temporary export ban” on unprocessed timber just for 10 years? Can one expect that further prolongation of the ban after the termination of 10 years moratory?
[…]
What about possible prolongation of the ban?
[…]
MR HÄBERLI: [clarifying question] In the opening statement Ukraine this morning said that this was automatically lapsing the “temporary ban” and I was wondering what automatic means. That is maybe written into the law or into the government decision, but can the government or the parliament change their mind and say well, maybe, we need another 10 years. Is that possible theoretically? And I want to remember also that I have seen a letter from vice-minister of Ukraine and the European Union submission that was committing Ukraine to stop the ban when the Association Agreement would enter into force. […] But maybe, Ukraine, you want to answer what automatic means and whether there is a possibility that somewhere high up in the hierarchy, government or parliament or president, this automatic lapse could change?
[…]
MR MURAVIOV: If the law of 2018 is capable of imposing real and actual restrictions on domestic consumption destined for the domestic market and why?”
107. Ukraine notes that these questions either have already been put to Ukraine as a part of the First List of Questions (namely, Qs. Nos. 9 and 27) or are covered by Arbitration Panel’s Suggestions for Issues to be Addressed in the Hearings (namely, Issues Nos. 24, 36 and 37).
[bookmark: _Toc52886587][bookmark: _Toc52896892]A - Forest restoration period
108. On the forest restoration period to meet sustainable forest management, Ukraine relies on and reiterates its arguments made by responding to Question No. 9 of the First List of Questions[footnoteRef:84]: [84:  Ukraine’s Answers to the First List of Questions, para. 58.] 

a. The first argument relates to a general statutory duty of all forest users (i.e. forest owners and permanent forest users)[footnoteRef:85] to carry out reforestation of forests. To clarify, a particular forest land plot covered by forest can be deforested either by way of human industrial activity (i.e. timber logging regardless of its legality) or natural disasters (e.g. floods, fires, etc.). Article 80 of the Forest Code of Ukraine[footnoteRef:86] sets a 2-year time limit for reforestation of a particular forest land plot which was covered by forest. [85:  Forest Code of Ukraine, No. 3852-XII, 21 January 1994, Articles 14 and 19, Exhibit UKR-39.]  [86:  Ukraine’s Answers to the First List of Questions, para. 58.] 

b. The second argument specifically answers the very question of the Arbitration Panel. According to the State Forest Resources Agency of Ukraine, in broad terms a period of approximately 10 years is required for a deforested land plot, where new trees have been planted, to be again treated as a forested area. However, the suggested 10-year period would depend on a kind of wood species that has been planted to restore a deforested area.
[bookmark: _Toc52886588][bookmark: _Toc52896893]B - Reasons for the introduction of the “2015 temporary export ban” just for 10 years
109. Regarding the reasons for the introduction of the “2015 temporary export ban” just for 10 years and the possibility of its prolongation, Ukraine reiterates its arguments set out at paragraphs 77 to 80 of its Written Submission and paragraphs 132-134 of Ukraine’s Answers to the First List of Questions, in particular, that Ukraine’s statement made in its Written Submission[footnoteRef:87] regarding the 10-year duration of the “2015 temporary export ban” as “a minimum needed period of time for forest restoration” in any case does not mean any enforcement measures obliging the legislator or other public authorities to take any decisions, including those related to the extension of the measure. [87:  Ukraine’s Written Submission, para. 80.] 

[bookmark: _Toc52886589][bookmark: _Toc52896894]C – What does “automatically lapsing” of the “2015 temporary export ban” mean? Whether it can be prolonged
110. Further, since Law No. 2860-IV[footnoteRef:88] does not contain any provisions entitling public authorities to take any actions related to prolongation or reconsideration of the temporary restriction, as the matters currently stand nothing has any relevance on when the “2015 temporary export ban” will be lifted. It will be lifted automatically by operation of law, i.e. by the expiry of the 10-year period set forth in Article 2-1 of Law of Ukraine No. 2860-IV. To recall, this Article sets forth that the “2015 temporary export ban” applies to unprocessed timber extracted from any wood species from 1 November 2015 for 10 years, safe for unprocessed timber extracted from pine, to which wood species the “2015 temporary export ban” applies to from 1 January 2017.[footnoteRef:89] [88:  Law of Ukraine “On Elements of the State Regulation of Business Operators’ Activities Related to the Sale and Export of Timber”, No.  2860-IV, 8 September 2005, Exhibit UKR-2.]  [89:  See Law of Ukraine “On Elements of the State Regulation of Business Operators’ Activities Related to the Sale and Export of Timber”, No.  2860-IV, 8 September 2005, Article 2-1, Exhibit UKR-2.] 

111. However, it is hard to predict what (e.g. the speed of the woods regeneration as suggested the Arbitration Panel in its Issue No. 24) may have any influence on the fate of the prolongation of the “2015 temporary export ban”. However, any prolongation of the measure should be made by way of adopting a separate law by the Ukrainian Parliament in accordance with the legislative procedure of Ukraine.
112. To sum it up, Law of Ukraine “On Elements of the State Regulation of Business Operators’ Activities Related to the Sale and Export of Timber” No. 2860-IV, dated 8 September 2005, in its current version,[footnoteRef:90] will maintain the “2015 temporary export ban” until the expiry of the 10-year period or the adoption of a separate law abolishing the export moratorium earlier. [90:  Law of Ukraine “On Elements of the State Regulation of Business Operators’ Activities Related to the Sale and Export of Timber”, No.  2860-IV, 8 September 2005, Exhibit UKR-2; i.e. the version effective from 1 January 2019 as amended, inter alia, by (1) Law of Ukraine No. 325-VIII, dated 9 April 2015, that has introduced the “2015 temporary export ban” and (2) Law of Ukraine No. 2531-VIII, dated 6 September 2018, that has introduced the 25 million cubic meter consumption plan.] 

113. Article 2-1 of Law of Ukraine No. 2860-IV introducing the “2015 temporary export ban” was enacted by the law of Ukraine. According to the principal source of Ukrainian law, the Constitution of Ukraine, only the Ukrainian Parliament has the power to adopt, change or repeal laws of Ukraine. The Ukrainian Government, the President of Ukraine, and other governmental authorities are entitled to adopt secondary legislation, which should not contradict the Constitution and/or the laws of Ukraine. Therefore, the only Ukrainian authority that is entitled to prolong, suspend or abolish the measure is the Ukrainian Parliament.
[bookmark: _Toc52886590][bookmark: _Toc52896895]D – Whether the 25 million cubic meter consumption plan per year is a real and actual restriction on domestic consumption of unprocessed timber
114. Regarding whether the 25 million cubic meter consumption plan per year, which was introduced by Law of Ukraine No. 2531-VIII, dated 6 September 2018,[footnoteRef:91] and became effective from 1 January 2019, is a real and actual restriction on domestic consumption of unprocessed timber, Ukraine reiterates its arguments on this point that have already been submitted in its written submissions so far[footnoteRef:92] (see also paragraph 72 above regarding that the electronic timber accounting system is capable of enforcing the consumption cap of 25 million cubic meters). [91:  Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine on the Preservation of Ukrainian Forests and preventing the illegal export of rough timber”, No. 2531-VIII, 6 September 2018, Exhibit UKR-06.]  [92:  See Ukraine’s Written Submission, paras. 288-290; Ukraine’s Answers to the First List of Questions, paras. 218-219; Provisional Opening Oral Statement of Ukraine, paras. 128-129.] 

115. To this end, Ukraine draws the Arbitration Panel’s attention that, despite being introduced in 2018, when Ukraine had already lost control over certain parts of its territory, which is temporarily occupied territory of the Autonomous Republic of Crimea, the city of Sevastopol and certain areas of the Donetsk and Luhansk regions, the 25 million cubic meter consumption plan is limiting the domestic consumption of unprocessed timber on the whole territory of Ukraine.
116. In this regard, Ukraine would like to rely on the Ukrainian statistics of the actual harvesting of timber in 2005-2019:[footnoteRef:93]  [93:  See Ukraine’s Written Submission, Table 5 to para. 139; Ukraine’s Answers to the First List of Questions, para. 108; Provisional Opening Oral Statement of Ukraine, para. 14.] 

	[bookmark: _Hlk34687039]Volume of Timber Harvested in 2005-2014, million cubic meters

	2005
	17.1

	2006
	17.8

	2007
	19.0

	2008
	17.7

	2009
	15.9

	2010
	18.1

	2011
	19.7

	2012
	19.8

	2013
	20.3

	2014*
	20.7

	2015*
	21.9

	2016*
	22.6

	2017*
	21.9

	2018*
	22.5

	2019*
	20.9

	* Data exclude the temporarily occupied territory of the Autonomous Republic of Crimea, the city of Sevastopol and certain areas of the Donetsk and Luhansk regions.



117. Since 2009, there is a constant increase in timber harvesting. Since 2014, when Ukraine lost control over certain its territories, no data has ever been submitted by forest users operating on the temporarily occupied territories. Despite this, there is still a considerable increase in the quantity of timber harvested per year.
118. The data for 2015, which was available in 2016 when Draft Law No. 5495 (ultimately adopted in 2018 as Law of Ukraine No. 2531-VIII, dated 6 September 2018) was submitted to the Ukrainian Parliament, showed that approximately 22 million cubic meters of timber had been harvested, which figure did not include any timber harvested on the temporarily occupied territories of Ukraine. So, the actual figure of timber harvested in 2015 on the whole territory of Ukraine was even higher.
119. The first version of Draft Law No. 5495 contained a figure of 20 million cubic meters.[footnoteRef:94] However, in 2018, when the second version of Draft Law No. 5495 appeared (containing the current figure of 25 million cubic meters), it was apparent that the volumes of timber harvested were increasing, notwithstanding that the statistics did not provide data from the temporarily occupied territories. [94:  See Exhibit EU-9.] 

120. In light of the above, the European Union’s averments that the 25 million cubic meters consumption cap set by Ukraine “does not impose any real and effective limitation on domestic consumption” or that it is “purely theoretical”[footnoteRef:95] because “the volume of wood harvested in Ukraine is constantly well below the limitation”[footnoteRef:96] do not take into account the fact that the volumes of timber harvested do not include any volumes of timber harvested on the temporarily occupied territories. [95:  Response by the European Union to the First List of Questions to the Parties, para. 242.]  [96:  Ibid, para. 217.] 

121. In light of the above, Ukraine reiterates its submissions that the limitation on the domestic use of unprocessed timber of 25 million cubic meters per year introduced in 2018 imposes the real and actual restriction on domestic consumption of unprocessed timber applicable to the whole territory of Ukraine.
[bookmark: _Toc52886591][bookmark: _Toc52896896]Question 14 - Relationship between Article 36 of the Association Agreement, Article XX of the GATT 1994 and Chapter 13 of the Association Agreement
MR Victor MURAVIOV: “What is a relationship between Article 36 of the Association Agreement, Article XX of WTO and Chapter 13 of the Association Agreement as a legal basis for Ukrainian defence?”
122. Ukraine has already presented its legal arguments on this issue,[footnoteRef:97] and in sum its argument is as follows: [97:  See, Ukraine’s Written Submission, paras. 190-348; Ukraine’s Answers to the First List of Questions, paras. 162-246; Provisional Opening Oral Statement of Ukraine, paras. 52-130.] 

a. The subject matter of the dispute is at its core a Chapter 13 dispute and should be addressed under Chapter 13 proceedings, not under Chapter 14 proceedings;
b. If the Arbitration Panel is of another view, that is, if it considers that it must apply the trade rules to this case, then it has to properly interpret Article 35 of the Association Agreement. Ukraine argues that Article 35 reads as creating obligations from the moment the free-trade area will be in full place, that is, in 2025 – or before if the Parties so agree.
c. If the Arbitration Panel is of the view that Article 35 develops its binding effects as of now, Ukraine argues that its measures are covered by the exceptions of Article 36, which incorporates by reference the exceptions of Article XX of the GATT 1994.
[bookmark: _Toc52886592][bookmark: _Toc52896897]Question 15
MR Victor MURAVIOV: “Which legal measures are taken by the [European Union] in order to cooperate with Ukraine in preventing the smuggling of timber, except for the continued bilateral dialogue, cooperation and assistance provided to Ukraine in that context? 
Are indistinctly applicable rules allowed in the [European Union] (under [European Union] law) for export regulations?”
123. A question for the European Union.
[bookmark: _Toc52886593][bookmark: _Toc52896898]Question 16
MR Giorgio SACERDOTI: “What does the Association Agreement provide on customs duties on wood export from Ukraine to the [European Union] or other, and that would be phased out in the transitory period to zero a preferential tariff or no tariff at all on imports of 4403 and 4407?
[…]
I want to affirm whether the [European Union] has an import duty on wood from Ukraine, because in that case illegal logging and imports into the [European Union] would also mean a loss for the [European Union] customs.”
124. A question for the European Union.
[bookmark: _Toc52886594][bookmark: _Toc52896899]Question 17 – How many Ukrainian forests are temporary occupied?
MR Christian HÄBERLI: “I would like to come back on a question on the territories occupied by Russia. And I am trying to look for the extent of the forests of Ukraine in those areas. I start with the written submission of Ukraine, paragraph 3.1.1. Forests of Ukraine, where you explain to us that forests are grown in three natural zones: mixed forests, forest step and step, including in Crimea and the Carpathians mountains. And then, after an explanation, what it means for the natural zones, for forest zones and so on so forth, you say that for Crimea and Carpathians mountains the percentage is 90%. But I would like to know whether you can give us a figure for the total commercially valuable forest reserves, presently occupied by Russia. The total in terms of, if you like, hectares or what, and as a percentage of the total commercially available forest reserve of Ukraine. If you can give us such a percentage, we can estimate the impact of the occupation on, what you called this morning, your needs for natural resources, including, I mean energy resources, not only coal, but also including energy, including forests.
[…]
Just to be clear, I said total reserves not presently available for Ukraine, as a percentage of the total for the whole country.”
125. As submitted at the hearings,[footnoteRef:98] in 2019, the total area of forest lands in Ukraine constituted 10.4 million hectares, of which 9.6 million hectares were covered by forests, i.e. the Ukrainian woodland was 15.9 % of the total area of Ukraine’s territory.[footnoteRef:99] [98:  Provisional Opening Oral Statement of Ukraine, para. 11.]  [99:  Public Annual Report (2019) of the State Forest Resources Agency of Ukraine, Chapter I (p. 3), Exhibit UKR-01; Ukraine’s Written Submission, para. 27.] 

126. Since 2014, Ukraine has been facing the situation of emergency in international relations and has lost control over certain parts of its territories. According to the information provided by the State Forest Recourses Agency of Ukraine, the total area of forest lands[footnoteRef:100] being under the management of this authority, which are located on the temporarily occupied territory of the Autonomous Republic of Crimea, the city of Sevastopol and certain areas of the Donetsk and Luhansk regions, amounts to 448,537.1 hectares or in round figures to 0.45 million hectares. This means that Ukraine has lost control over at least 4.32% of its forest lands[footnoteRef:101] of the total area of forest lands in Ukraine (i.e. 10.4 million hectares).  [100:  To remind, all Ukrainian lands are divided into categories depending on what the designated purpose of certain land is. Forest lands have their own category. Not all forest lands are covered by forests or other plants meaning that this cannot make a given area to be counted as a part of the woodland. Therefore, the State Forest Resources Agency of Ukraine has never counted those not-covered-by-forests areas as woodland; See Ukraine’s Answers to the First List of Questions, para. 12; Provisional Opening Oral Statement of Ukraine, footnote 18 to para. 19.]  [101:  To remind, only 73% of all forest lands “[are] used by forestry enterprises coordinated by the State Forest Resources Agency”; See Public Annual Report (2019) of the State Forest Resources Agency of Ukraine, Chapter I (p. 6), Exhibit UKR-01; Ukraine’s Answers to the First List of Questions, paras. 10-14.] 

127. As regards the “commercial” forests, Ukraine reiterates that although Ukrainian forests are divided into four categories depending on their main performed functions,[footnoteRef:102] one of which is a category of commercial forests, all timber legally harvested in any category of forests (e.g. by way of sanitary felling in the forests of the natural reserve fund of Ukraine) becomes available for commercial use and is subject to taxation.[footnoteRef:103] [102:  See Ukraine’s Answers to the First List of Questions, paras. 3 and 7(a).]  [103:  Ibid, paras. 19 and 113.] 

[bookmark: _Toc52886595][bookmark: _Toc52896900]Question 18
MS Ilaria ESPA: “I have two questions. So, the [European Union] has already acknowledged at paragraphs 185 and 187 of its oral statement this morning that Ukraine may seek to, and I quote paragraph 185, “rely on any of the provisions of Chapter 13 as a defence, either on its own or in conjunction with the exceptions cited in Article 36 of the Association Agreement”. It only raised questions related to the burden of proof in respect to this scenario, and it did not envisage jurisdictional issues may come out of Ukraine’s choice to rely on Chapter 13 on its own. This seems to follow from [European Union]’s assertion in paragraph 196 of its oral statement that “the right to regulate recognized in Article 290 p. 1 of the Association Agreement must be exercised in accordance with the requirements of other provisions of the Association Agreement that give expression and operationalized the right to regulate, including the policy exceptions mentioned in Article 36 of the Association Agreement. So, how does this European Union assertion stand with respect to Ukraine’s intention today in its oral statement that Article 290 p. 1 is itself an exception to Article 35 of the Association Agreement, so that the measures at issue consist of a mere exercise of its right to regulate at some level of the environmental protection, in other words, is the European Union implying that Ukraine could not be relying on Article 290 p. 1 defence on its own and has this cannot be a Chapter 13 only claim.”
128. A question for the European Union.
[bookmark: _Toc52886596][bookmark: _Toc52896901]Question 19 - Connection between Articles 35 and 290 of the Association Agreement
MS Ilaria ESPA: “I was wondering whether the Ukrainian delegation could elaborate on what would be the effet utile of Article 36 of the Association Agreement. Will it be able to exclusively rely on Article 290 p. 1 of the Association Agreement and whether Ukraine could also elaborate on whether affirming that Article 290 p. 1 is an exception to Article 35 of the Association Agreement directly, as Ukraine seems to be arguing in its oral statement, would not imply that there is at least a link between two chapters, that is Chapter 1, where Article 35 was included, and Chapter 13, where Article 290 is included, and how would this change Ukraine’s interpretation, if at all, that this is merely Chapter 13 dispute, in respect to which the Panel does not have jurisdiction?”
129. This question is indeed a very interesting one, to which Ukraine will answer in two points.
130. First, it is correct that Ukraine contends that it is entitled to exercise its right to regulate its own level of environmental protection, without having to pass the tests of the exceptions of Article XX of the GATT 1994, referred to in Article 36 of the Association Agreement.
131. Second, it is indeed the case that Ukraine argues that when Article 35 of the Association Agreement mentions “except as otherwise provided in this Agreement”, these terms, in referring to “this Agreement” as a whole, obviously encompass Chapter 13. Ukraine argues that Article 290 of the Association Agreement, which is in Chapter 13, is an exception “provided in this Agreement”, to which Article 35 refers.
132. In terms of the Arbitration Panel’s jurisdiction, Ukraine understands the question as suggesting that there could be a conflict of jurisdiction between, on the one hand, the Arbitration Panel, because it would be entitled to interpret and apply Article 35 of the Association Agreement, including to the extent as the dispute concerns its exceptions, and, on the other hand, the Group of Experts mentioned in Article 301 of the Association Agreement, because the dispute would be grounded on a matter arising under Chapter 13 of the Association Agreement.
133. However, in such a case the apparent conflict of jurisdiction would be easily resolved by paragraph 7 of Article 300 of the Association Agreement which makes clear that: “For any matter arising under this Chapter [i.e. Chapter 13], the Parties shall only have recourse to the procedures provided for in Articles 300 and 301 of this Agreement”. This provision establishes a complete exclusivity of the procedures of Chapter 13, and it makes no difference whether a Chapter 13 issue is also connected with Article 35 of the Association Agreement. By contrast, there is no such exclusivity clause in Chapter 14 of the Association Agreement. To the contrary, Article 304 “Scope” provides that “[t]he provisions of this Chapter [i.e. Chapter 14 titled “Dispute settlement”] apply in respect to any dispute concerning the interpretation and application of the provisions of Title IV of this Agreement except as otherwise expressly provided”.
[bookmark: _Toc52886597][bookmark: _Toc52896902]Question 20 – Regarding Article 290(2) of the Association Agreement
MS Ilaria ESPA: “The last question refers to Article 290 p. 2, which states “as a way to achieve the objectives referred to in this Article, Ukraine shall approximate its laws, regulations and administrative practice to the [European Union] acquis. I was wondering, provided that [the European Union] does not achieve forest reprotection goals for export bans, could the Parties elaborate on the relevance of Article 290 p. 2 in interpreting whether an export ban could fit within the scope of Article 290 p. 1 alone to be interpreted as an exception. And whether these changes, in case the scope of Article 290 p. 1 will need to be interpreted in connection with Article 36 of the Association Agreement.”
134. Ukraine has always understood the provision of Article 290(2) of the Association Agreement as providing for “a way to achieve the objectives referred to in this article”, but certainly not “the only way”. Thus, whether or not the European Union puts in place export bans to protect the environment appears irrelevant.
[bookmark: _Toc52886598][bookmark: _Toc52896903]Question 21
MS Natalia MUSHAK: “There is a set of questions to both parties. The first question to the [European Union].
Can the [European Union] consider, as an alternative measure, supply of wood for the [European Union] domestic market from the [European Union] member states, such as Germany, Sweden, Romania with larger forest cover than in Ukraine?”
135. A question for the European Union.
[bookmark: _Toc52886599][bookmark: _Toc52896904]Question 22 –The adoption of the “2018 Amendment” law
MS Natalia MUSHAK: “Now the question to the Ukrainian delegation. […]Could you please explain why the Law 2860 adopted in 2018 was adopted three years later than the “2015 temporary export ban”?”
136. At the hearings, Ukraine already explained the timeline of adoption of Law of Ukraine No. 2531-VIII, dated 6 September 2018, which has introduced, inter alia, the 25 million cubic meters annual cap on domestic consumption of unprocessed timber, as well as the reason why this Law was adopted three years later after Law of Ukraine No. 325-VIII, dated 9 April 2015, introducing the “2015 temporary export ban”, had been adopted.[footnoteRef:104] [104:  See Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine on the Preservation of Ukrainian Forests and preventing the illegal export of rough timber”, No. 2531-VIII, 6 September 2018, Exhibit UKR-06. See also Ukraine’s Written Submission, paras. 92-96.] 

137. To reiterate, the reason laid in the specifics and lengthiness of the procedure for adoption of laws in Ukraine.
138. The procedure for adopting laws in Ukraine is mainly governed by Chapters IV and V of the Constitution of Ukraine and Law of Ukraine “On the Rules of Procedure of the Verkhovna Rada of Ukraine” No. 1861-VI, dated 10 February 2010 and envisages the following main stages for a law to come into force (note: these stages are described for the procedure of adoption of ordinary laws, i.e. not special ones aimed at changing the Constitution of Ukraine or adopting the State Budget for a certain year, etc.):
a. Submitting a draft law to the Ukrainian Parliament for consideration;
b. Consideration and approval of the draft law in the first reading;
c. Consideration and approval of the draft law in the second reading;
d. Consideration and approval of the draft law in the third reading (if needed);
e. Preparing the adopted law before submitting it to the President of Ukraine for signing;
f. Signing of the adopted law by the President of Ukraine;
g. Publishing the adopted law in one of the official newspapers.
139. The timeline of adoption of Law of Ukraine No. 2531-VIII is available at the website of the Ukrainian Parliament,[footnoteRef:105] but it is useful to recall that its adoption began on 6 December 2016, when the Ukrainian Parliament received Draft Law No. 5495. It took more than 16 months before the draft law was included for voting in the first reading, which eventually happened on 20 March 2018. [105:  http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=60642] 

140. On 3 July 2018, Members of the Ukrainian Parliament were voting for amended Draft Law No. 5495, prepared for the second reading and, finally, adopted it as Law of Ukraine No. 2480-VIII, which introduced a temporary prohibition for a period of eight years on exports of fuel wood.[footnoteRef:106] That law was vetoed by the President of Ukraine in July 2018, who gave his proposals. This resulted in considering these proposals by the Ukrainian Parliament and voting again for Draft Law No. 5495 (with the President’s proposals) on 6 September 2018. It took one month for the President of Ukraine to sign Law No. 2531-VIII and the Administrative Office of the Verkhovna Rada to make necessary arrangements for the law to be published on 6 October 2018 in the official newspaper “Golos Ukrainy”. To recall, Law of Ukraine No. 2531-VIII entered into force on 1 January 2019 as expressly stated therein.[footnoteRef:107]  [106:  See also Written Submission by the European Union, paras. 35-37.]  [107:  See Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine on the Preservation of Ukrainian Forests and preventing the illegal export of rough timber”, No. 2531-VIII, 6 September 2018, para. 1 of Chapter II, Exhibit UKR-06.] 

141. Moreover, Ukraine was and is in need to focus on issuing emergency laws and regulations to respond to the situation of “emergency in international relations” that currently exists in its territory, other regulatory or legislative initiatives will experience significant delays. This is the case because, since 2014, Ukraine has had to prioritize exceptional and urgent legislative actions aimed at maintaining law and public order within its territory, protecting human rights and modernizing the army, which has caused other legislative initiatives to experience significant delays.
[bookmark: _Toc52886600][bookmark: _Toc52896905]Question 23 – Whether Ukraine has notified the WTO about the “2015 temporary export ban”
MS Natalia MUSHAK: “The second question to the Ukrainian delegation. Did Ukraine notify its export prohibition in 2015 to the WTO in accordance with the decision on notification of procedure for quantitative restrictions dated 3rd of July 2012?
[…] 
I would like to clarify, what does it mean that it was noticed to the WTO, so I mean that, for example, general description of the restriction, type of the restriction, tariff line, code, detailed product descriptions, all the statements, were they covered by the notification to the WTO?”
142. At the hearings, Ukraine already provided the answer to the first question by referring to paragraph 309 of its Written Submission where it is submitted that “[t]he “2015 temporary export ban” was also notified to the WTO”.
143. Pursuant to the Decision on Notification Procedures for Quantitative Restrictions “Members shall make complete notifications of all quantitative restrictions in force by 30 September 2012 and at two yearly intervals thereafter”[footnoteRef:108] and “prepare their notifications in accordance with the format in Annex 1 and provide […] information for each restriction in force”[footnoteRef:109] as per the list set out in sub-paragraphs 2(i)-(vii) of that decision. [108:  Decision on Notification Procedures for Quantitative Restrictions, G/L/59/Rev.1, 3 July 2012, para. 1.]  [109:  Ibid, para. 2.] 

144. Ukraine has duly notified about the “2015 temporary export ban” by its notifications dated 16 September 2015 (G/MA/QR/N/UKR/2) and 11 March 2019 (G/MA/QR/N/UKR/4/Add.1).
