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TRADE POLICY REVIEW

RUSSIAN FEDERATION

QUESTIONS FROM UKRAINE

Report by the Secretariat (WT/TPR/S/345)

1 ECONOMIC ENVIRONMENT

1.3 Trade and Investment Performance

1.3.1 Trade in goods and services

Paragraph 1.24, Page 20

According to the Report, the Ukraine's share in the Russian Federation's total merchandise imports decreased from 5.7 % in 2012 to 3.1% in 2015 (Chart 1.3 and Table A1.4).

Ukraine's questions:
Could the Russian Federation specify the reasons of such decline and subsequently elaborate on the future steps of simplifying the current import regime for Ukrainian merchandise trade so as to restore the previous flow of goods and if so, how? In particular, is the Government of the Russian Federation planning on lifting trade prohibitions, restrictions and discriminatory measures implemented against Ukrainian exporters in the recent years?

Answer

The factors contributing to the decline in mutual trade between the Russian Federation and the Ukraine were, ans still are to a large extent related to the trade restrictive measures introduced  in respect of goods, services and companies, as well as to the conclusion and the process of implementation of an FTA between Ukraine and the EU  and parallel  suspension by the Ukrainian side of arrangements relevant for trade  between Russia and Ukraine. Negative trends in economic situation in our two countries also contributed to that decline.

The Russian Federation supports the recovery of trade relations between Ukraine and Russia and believes that this  will be possible, as soon as bilateral relationship between two countries are normalized.

1.3.2 Foreign direct investment

Paragraph 1.27, Pages 22 - 23

The Report states that "When investing in the Russian Federation, the key concerns of foreign investors include corruption, transparency, rule of law, tax rates and complexity of tax regulations, access to financing, and respect for property rights (Section 2.6). To address these challenges, various measures have been implemented, including adopting the National Anti-Corruption Action Plan, amending the Criminal Code and the Code on Administrative Violations, and ratifying the OECD Anti-Bribery Convention, banning bribes to foreign officials. Moreover, several measures have recently been taken by the Russian authorities to attract larger FDI inflows and improve the business climate …".

Ukraine's question: 
Could the Russian Federation provide more detailed information on the measures that have recently been undertaken by the Russian authorities to address the mentioned concerns (corruption, lack of transparency etc.), in order to attract larger FDI inflows and improve the business climate? 

Answer

The matter of corruption is being addressed in the Russian legislation. The main law adopted in the Russian Federation and aimed at the counteraction of corruption is the Federal Law No. 273-FZ as of 25.12.2008 "On Counteraction of Corruption" according to which natural and juridical persons hold responsibility for corruption offences prescribed by law. The examples of the main measures to prevent corruption are the following:

1) formation of public intolerance to the corruptive behavior;

2) anti-corruption expertise of legal acts and their drafts;

3) presentation of qualification requirements to citizens applying to state or municipal posts and posts of the state or municipal service as well as verification of the information provided by these citizens.

National anti-corruption plan for 2016 – 2017 has been approved by the Decree of the President of the Russian Federation as of 1 April 2016 No. 147.

With the purpose to increase the level of transparency the Rules of disclosure by federal executive authorities of information on elaboration of draft normative legal acts and the results of their public discussion were adopted by the Decree of the Government of the Russian Federation of as 25 August 2012 No. 851.

In accordance with paragraph 3 of the Rules, the federal executive authority carrying out functions of elaboration of state policy and legal regulation in the established field of activities or the federal executive authority assigned with the elaboration of a draft normative legal act places the following information on the official website of the telecommunications network "the Internet" designed for publication of information in respect of the elaboration by federal executive authorities of draft normative legal acts and the results of their public discussion:

a) notification in respect of elaboration of draft normative legal act;

b) draft normative legal act;

c) information on the time limits of public discussion of the notification and (or) draft normative legal act;

d) information on the results of the public discussion of the notification and (or) draft normative legal act;

e) information on the examination results of the draft normative legal act.

With the purpose to assist Russia in creating and promoting a favorable investment climate based on global expertise and the experience of international companies operating in Russia the Foreign Investment Advisory Council was established in 1994.  

FIAC functions on the basis of direct dialogue between the chief executives of investor companies and the Russian government, with a focus on the crucial aspects of fostering a healthy investment climate. 

The council is chaired by the Russian Prime Minister and includes 54 international companies and banks. Throughout the year FIAC focuses its efforts on major Russian economic and industry sectors covered by relevant working groups including, in particular, technical regulations and elimination of administrative barriers, improvement of tax legislation, improvement of customs legislation, financial institutions and capital markets, trade and consumer sector, energy efficiency, innovation development. 

The working groups are composed of FIAC member company officials and the heads of the ministries and agencies concerned. They hold regular meetings during the year, the main goal of which is to develop specific actions and recommendations on the key issues of the Russian economy.  

FIAC holds annual sessions with the government to discuss priorities in investment policy, analyze possible amendments for the resolution of current issues and identify measures for coordinated improvement of the investment environment, considering the interests of all parties involved.  

In December 2009 the Chairman of FIAC, Russian Prime Minister proposed and the Council adopted new tasks and principles of FIAC to meet the challenge of converting the Russian economy to innovation-based development. 

For this purpose, FIAC's activities have been regulated by Decree No. 1141 of the Government of the Russian Federation of December 9, 2009. Thus FIAC started working in a new format, with two main work streams: 

· assistance in resolving specific issues encountered by foreign investors in their relations with federal executive bodies and executive bodies of constituent entities of the Russian Federation; 

· expert support of priorities in work of the government, including the regulatory and legal framework. 

FIAC's membership is continuously updated. Members are rotated in accordance with the «Regulation on FIAC Member Rotation», which establishes the principles of FIAC membership and the procedure for accepting and removing members.

To become the member of FIAC the investor must send the appeal to the Ministry of economic development of the Russian Federation. The appeal will be considered on the rotation commission which is held one time a year.

2 TRADE AND INVESTMENT REGIME

2.4 Trade Agreements and Arrangements

2.4.2 Regional trade agreements

2.4.2.1 Eurasian Economic Union (EAEU)

Paragraph 2.27, Page 32 

The Report mentions that "In early 2012, the Eurasian Economic Commission (EEC) replaced the CU Commission as the supranational regulatory body responsible for implementing external trade policy and regulation for its member States. The next significant step in the evolution of this customs union was the entry into force of the Treaty on the Establishment of the Eurasian Economic Union (EAEU) on 1 January 2015, and, as a result, the EAEU became the successor to the EAEC."

Ukraine's questions: Taking into account that enacting Presidential Decree No. 1 and Government Resolution No. 1 of 2016 (in force as of 1 January 2016), together with Presidential Decree No. 319 of 1 July 2016, the Russian Federation introduced measures that restrict traffic in transit from the territory of Ukraine through the territory of the Russian Federation to the third countries, Member States of the EAEU :
1.
Could the Russian Federation clarify what normative acts regulate such unilateral adoption of the acts by one Member of the EAEU that influence another Member States of the EAEU? 

2.
What normative acts lay out the procedure by which one Member State of the EAEU can adopt an act that affects other Member States?

Response: 

The Presidential Decree No. 1 and Government Resolution No. 1 of 2016, together with Presidential Decree No. 319 of 1 July 2016 fall within the scope of the Request for Consultations as of 14 September 2016 made by Ukraine. Annex 3 of the Marrakesh agreement on trade policy review mechanism states, that this mechanism is not, however, intended to serve as a basis…for dispute settlement procedures or to impose new policy commitments on Members”. For these reasons, we do not consider discussion of these issues within the scope of trade policy review of the Russian Federation to be appropriate.

3 TRADE POLICIES AND PRACTICES BY MEASURE

3.1 Measures Directly Affecting Imports

3.1.1 Customs procedures and requirements

Paragraph 3.6, Page 41

The Report mentions that "The Russian Federation's Presidential Decree No. 1 and Government Resolution No. 1 of January 2016 ban all international transit of cargo by road and rail from Ukraine to Kazakhstan through the territory of the Russian Federation".

Ukraine's questions: Ukraine would like to express its concern about the transit restriction measure described in Paragraph 3.6 of the Secretariat's report. Further it would like to note that on 1 July 2016 the Russian Federation introduced additional restrictive measures against the transit of Ukrainian goods through its territory. In particular the Russian Federation bans all international transit of cargo from Ukraine not only to Kazakhstan but also to Kyrgyz Republic through the territory of the Russian Federation. 

1. Ukraine kindly requests that the Russian Federation provide an appropriate WTO justification for the introduction of these measures considering Russia's WTO membership, GATT provisions on transit, and the core WTO principle of trade liberalization. 

2. Further, please explain whether the Russian Federation plans to eliminate the above-mentioned restrictive transit measures of goods and the timeframe for the elimination of the measures.

Response

Annex 3 of the Marrakesh agreement on trade policy review mechanism states, that this mechanism”is not, however, intended to serve as a basis…for dispute settlement procedures, or to impose new policy commitments on Members”. Taking into account request of Ukraine under DSU for consultations on this matter,  we do consider discussion of the issue within the review process as not appropriate.
Paragraph 3.7, Page 41

The Report states that "According to the authorities, under Article 196 of the Customs Code, goods are normally released by the end of the business day following the import declaration. In a small number of cases (less than 1% of declarations) the FCS may refuse to register the customs declaration, which effectively means the goods are not released (e.g. for non-payment of duties). In cases where a preliminary declaration has been made, the importer has 30 days in which to present the goods and make a final declaration."

Ukraine's question: 
Could the Russian Federation provide in detail information on the grounds for the refusal to register the customs declaration, which results the goods are not released?

Answer

According to Article 190 of CU Customs Code the customs body shall refuse to register the customs declaration based on the following grounds:

1)  the customs declaration is submitted to the customs body that does not have authority to register customs declarations; 

2) the customs declaration is submitted by someone other than the authorized party; 

3) the customs declaration does not contain all necessary information envisaged in respective provisions of the CU Customs Code regarding the customs declarations; 

4) the customs declaration is not signed or not certified appropriately or is not drawn up to the specified form; 

5) the actions that must be committed before submission or simultaneously with the submission of the customs declaration in compliance with the CU Customs Code for the declared goods were not committed. 

Such refusal to register the customs declaration is drawn up by the official of the customs body in writing and indicating the reasons of the refusal. 

Paragraphs 3.12, 3.14, Pages 42, 43 together with paragraph 4.11, Page 6 of the Report by Russian Federation (WT/TPR/G/345)

According to Paragraph 3.12 of the Report "In 2015, the Russian Federation was ranked 170th out of 189 economies in terms of trading across borders with 10 documents, and 96 hours needed for importing and a cost of US$1,125. The ranking for trading across borders is based on exporting iron and steel (HS 72) to Italy, and importing parts and accessories of motor vehicles (HS 8708) from Germany."

In addition, Paragraph 3.14 of the Report provides that "According to the authorities, as a result of these trade facilitation measures, the average time for importing a consignment of goods has been reduced from 48 hours in 2013 to 1 hour 38 minutes in 2015 Q3, and for export from 4 hours in 2013 to 50 minutes in 2015 Q3."

On this matter, the Report by Russian Federation (WT/TPR/G/345) states that "At the end of 2015, the time of customs operations in respect of imported goods (provided that those goods were not subject to additional controls and were not identified as risky, thus requiring further inspection) was 1 hour 37 minutes, and 50 minutes in respect of exported goods (in 2014 - 5 hours 2 minutes for imports, and 1 hour 40 minutes for export)."

Ukraine's question: Could the Russian Federation please provide consistent and update information (as of first half of 2016) on theaverage customs clearance time and number of documents required in respect of both export and import, in particularly taking into account restriction implemented towards Ukraine in force as of 2016?

Answer

At the first half of 2016 the average clearance time for imports was 1 hour 38 minutes and  48 minutes in respect of exports. The number of documents required for the customs declaration upon importation of goods which are not subject to additional control equals to 4 and 6 documents upon exportation. Therefore the measures undertaken as of 2016 did not have impact on customs clearance time and the number of documents  required in respect of import and export for the mentioned goods.
3.1.6 Import prohibitions, restrictions, and licensing

Paragraph 3.46, Page 53
The Report states that "Under Government Resolution No. 778 of 7 August 2014, implementing Presidential Decree No. 560 of 6 August 2014, imports of certain agricultural products from Australia, Canada, the EU, Norway, and the United States were banned for one year (Table 3.9). Under Government Resolution No. 625 of 25 June 2015, the ban was extended for an additional year and under Government Resolution No. 842 of 13 August 2015 it was extended to cover imports from Albania, Iceland, Liechtenstein, Montenegro, and (from 1 January 2016) Ukraine. Under Presidential Decree No. 391 of 29 July 2015, products subject to this ban that are found on the market of the Russian Federation may be destroyed. Under a Government Resolution of 1 July 2016, the ban was extended to 31 December 2017".

Ukraine's questions: Ukraine would like to express its concern that the Russian Federation continues to expand targeted, trade-restrictive measures against Ukrainian products, particularly through extension of import prohibitions on certain agricultural goods up to 18 months.In addition, Ukraine considers that Resolution No. 842 of the Government of the Russian Federation of August 13, 2015, including the amendments approved through it, in so far as it extends to certain Ukrainian products the application of the import prohibition set forth in ResolutionNo. 778 and the Rules for destruction of agricultural products, raw materials and food approved in Resolution No. 774 to be inconsistent with the Russian Federation's obligations under the WTO Agreements.

In this regard, Ukraine kindly requests the Russian Federation to: 

1. Provide practical, transparent, factual information and relevant justifications for these trade restrictive measures, which represent very significant trade obstacles and show a disregard of the core WTO principles. 

2. Clarify how the introduced ban corresponds to the Russia's obligation under GATT 1994 Articles I:1, III:4 and XI:1, particularly taking into account that the measures in question establish a quantitative restriction, fail to accord certain products from Ukraine a treatment no less favourable than that accorded to like products of national origin and because an advantage, favour, privilege or immunity granted by the Russian Federation to certain products originating in most WTO Members is not accorded immediately and unconditionally to the like products originating in Ukraine?

3. Explain how the introduced measures are in compliance with Articles 1.1, 2.2, 2.3, 5.1-5.3, 7 and Annex B of the SPS Agreement?

Response:

When the Russian Federation adopted these measures it carefully considered  conformity of these measures with its WTO obligations before introducing them. In light of this the Russian Federation regards these measures as being in full compliance with the obligations of the Russian Federation under the WTO Agreement.   

Paragraph 3.48, Page 55

The Report mentions that "Presidential Decree No. 1 and Government Resolution No. 1 of 2016, introduced a mandatory requirement that goods in transit by road and rail crossing the Russian Federation towards Kazakhstan to use (and remove) seals operating on the basis of the Russian Global Navigation Satellite System (GLONASS). The seals are to be applied upon entry into the Russian Federation and removed on leaving at the expense of the shipper or consignee. Under the Decree, goods from Ukraine in transit to Kazakhstan may only enter the Russian Federation from Belarus. Presidential Decree No. 319 of 1 July 2016 extended the measure to include goods in transit to the Kyrgyz Republic and temporarily bans transit of goods subject to non-zero import duties under the Common Customs Tariff of the EAEU, and goods subject to Government Resolution No. 778 of 7 August 2014."

Ukraine's questions: In the context Ukraine would like to express its concern with regard to the measures itself and the implementation procedure. Notwithstanding numerous bilateral communications with the Russian Federation (of 13 January and 11 July) and raising the issue at the meetings of the General Council (of 24 February and of 27 July), the Council for Trade in Goods (of 15 April and of 14 July) and the Committee on Agriculture (of 9 March and of 7 June), the SPS Committee (of 30 June) and the TBT Committee (of 15 June), the measures concerning restrictions of traffic in transit have not been removed. 

Ukraine kindly requests the Russian Federation to:

1.
Provide information on the policy rationale for the introduction of the measures.

2.
Explain the rationale for the Russian Federation's decision to ban traffic in transit from the territory of Ukraine specifically to the Republic of Kazakhstan and the Kyrgyz Republic.

3.
Explain the rationale for the Russian Federation's decision to ban transit of the following goods:

-
goods for which the Russian Federation applies tariffs rates higher than zero according to the Common Customs Tariff of the Eurasian Economic Union;

-
goods which are under embargo pursuant to the Government Resolution of the Russian Federation of 7 August 2014 No. 778 "On measures concerning implementation of the Presidential Decrees of 6 August 2014 No. 560 and of 24 June 2014 No. 320" concerning the application of certain special economic measures in order to ensure security of the Russian Federation.

4.
Explain why the Russian Federation decided to restrict traffic in transit from the territory of Ukraine to the territory of the Republic of Kazakhstan so that it can only take place through certain checkpoints at the Russian Federation – Belarus border (two checkpoints). 

5.
Explain why the Russian Federation decided to restrict the exit of traffic in transit from the territory of Ukraine to the territory of the Republic of Kazakhstan so that it can only take place through certain checkpoints at the Russian Federation – Kazakhstan border (three checkpoints).

6.
Provide information on the checkpoints, what can be used for transit of goods from the territory of Ukraine through the territory of the Russian Federation to the Kyrgyz Republic.

7.
Provide all operational details for customs authorities, including subsidiary legislation and enforcement orders, regarding the implementation of the above measures. 

8.
Explain how the Russian Federation's authorities enforce these measures and in particular, if the country of origin of goods is the basis for application of such measures.

9.
Clarify whether:

a.
the measures are applied, whether in law or in fact, only to goods in transit from the territory of Ukraine to the territory of the Republic of Kazakhstan and Kyrgyz Republic, or 

b.
the measures are also applied, whether in law or in fact, to goods in transit from the territory of Ukraine to the territories of other countries. List these countries, if applicable. 

10.
State whether the Russian Federation has adopted any similar to those contained in Decree No. 1 and Resolution No. 1 trade restrictions on traffic in transit. If so, please provide details.

11.
Describe what normative acts of the Eurasian Economic Union or the Russian Federation regulate traffic in transit from, or to countries other than Ukraine.

12.
Specify whether there are any countries other than Ukraine to which requirements for traffic in transit similar to those contained in Decree No.1 and Resolution No.1 are applied? If so, please indicate the countries and provide a reference to the normative acts establishing those requirements.

13.
Elaborate on compliance of the restrictive measures introduced by Presidential Decree No. 1 and Government Resolution No. 1 of 2016 with the WTO agreements, including Article V GATT 1994 and Article 4.2 (footnote 1) of the Agreement on Agriculture.

14.
Explain consistency of the introduced measures with the WTO commitments undertaken by the Russian Federation upon its accession to the WTO.

With regard to the introduction of the mandatory usage of the GLONASS, as Ukrainian companies experience additional expenses that arise from the need to use and remove the seals, Ukraine expresses its concern regarding this measure and asks the Russian Federation to:

1. Clarify whether the Government is considering eliminating such additional registration requirements and if so, what is the timeframe for their elimination? 

2. Indicate the fee imposed for applying such seals for the shipper or consignee and the legal basis for its determination. 

3. List all relevant normative acts that regulate respective issue. 
Response

Annex 3 of the Marrakesh agreement on trade policy review mechanism states, that this mechanism”is not, however, intended to serve as a basis…for dispute settlement procedures, or to impose new policy commitments on Members”. Taking into account request of Ukraine under DSU for consultations on this matter,  we do consider discussion of the issu process e within the review as not appropriate.
3.1.7 Anti-dumping, countervailing, and safeguard measures

Paragraph 3.49, Page 55

The Report states that "Decisions to impose trade remedies are taken by the Board of the Commission and are binding on all EAEU member States."
Ukraine's questions: Ukraine is aware of a certain procedure (cases) when measures that have already been adopted by the Board of the Commission are allowed to be not implemented.

1. Could the Russian Federation explain in detail the procedure through which measures are allowed to be not implemented as it happened in the Ukrainian ferrosilicomanganese investigation? How can interested parties be informed about postponement or the final decision in such case?

2. Could the Russian Federation explain what procedures are to be followed when the Board of the Commission does not reach the decision whether to apply the measure or when such decision is not made within the deadline set forth in Article 5.10 of the Agreement on Implementation of Article VI of the GATT 1994? A date of the conclusion of an investigation is a date of the consideration by the Board of the Commission of the report on investigation and draft of the Commission's decision. How are interested parties notified about the end of the investigation if the Board of the Commission has not reached the decision?

3. Referring to the measures on Ukrainian bars and rods, could the Russian Federation explain how the measures, which were applied with a significant gap of time between the end of the investigation period and the imposition date, comply with Article 3 of the Agreement on Implementation of Article VI of the GATT 1994?

4. As there are five members of the EAEU, could the Russian Federation explain how decisions are taken by the Board of the Commission, by consensus or by majority of votes? 

5. Could the Russian Federation explain what authority does the Intergovernmental Council and separately, the Supreme Eurasian Economic Council, have with regard to trade defense instruments? 

6. How are decisions taken by the Intergovernmental Council and the Supreme Eurasian Economic Council, by consensus or majority? 

7. Could the Russian Federation indicate the legal provisions and acts, which set forth the authorities and decision-making procedures of the Intergovernmental Council and the Supreme Eurasian Economic Council?

Reply to questions 1, 2, 5, 7 with regard to paragraph 3.49, page 55
Please refer to the Treaty on the Eurasian Economic Union of 29 May 2014
 and the Decision of the Supreme Eurasian Economic Council No. 98 dated 23 December 2014 "On Rules of Procedure of the Eurasian Economic Commission".

Reply to question 4 with regard to paragraph 3.49, page 55
The Board of the Commission takes decisions on trade remedies by qualified majority vote.

Reply to question 6 with regard to paragraph 3.49, page 55

Intergovernmental Council and the Supreme Eurasian Economic Council take decisions by consensus.

Paragraph 3.50, Page 55 

The Report states that "Upon accession to the WTO, the Russian Federation made several commitments on trade remedy measures including: that trade remedy measures by the Russian Federation or the Customs Union would comply with the relevant WTO agreements; and holding consultations on safeguards and providing information on trade remedies."

Ukraine's questions: On 29 March 2016 the Eurasian Economic Commission adopted a decision on applying anti-dumping measures concerning imports of bars and rods originating in Ukraine to the Eurasian Economic Union. During the period of investigation the number of EAEU members has been extended from three to five countries and the EEC failed to analyse the domestic industry of Armenia and Kyrgyz Republic with the aim of assessing the material injury for domestic industry of the EAEU. Further, the investigation lasted 28 months.

1. How can the EAEU justify extending the decision on bars and rods to countries for which there was not an appropriate examination of material injury?

2. Could the Russian Federation explain how the mentioned actions are in conformity with Russia's commitments under the WTO Anti-dumping Agreement, in particular with the provisions of Article 3 and Article 5.10, when it stipulates 18 months as the maximum duration of an investigation?

Reply to question 3 with regard to paragraph 3.49, page 55 and questions 1, 2 with regard to paragraph 3.50, page 55.

The Russian Federation notes that the standards for conducting anti-dumping investigations in the Eurasian Economic Union ("EAEU") are in conformity with the relevant WTO Agreements. For obtaining further information on particular trade remedy investigations please refer to the investigating authority of the EAEU (i.e. the Department for Internal Market Defence of the Eurasian Economic Commission, DIMD). The DIMD will consider the request in line with the applicable law. 

3.1.8 Standards and other technical requirements

3.1.8.1 Standards and technical requirements at the EAEU level

Paragraph 3.59, Page 58

As mentioned in the Report, "In the Russian Federation, the legal framework for standards, technical regulations and conformity assessment systems is the EAEU Treaty and national legislation."
Ukraine's questions: 
Ukraine kindly asks the Russian Federation to provide answers to the following questions:

1.
According to the EAEU Treaty what government body at the national level is responsible for ensuring transparency with respect to the preparation, adoption and application of technical regulations? 

2. What body (authorities, agencies etc.) may WTO Members and interested parties contact on in order to obtain information concerning measures adopted by the Russian Federation authorities?

3.
How does the legislation of the EAEU, its Member States and, in particular, of the Russian Federation interrelate as regards technical requirements? Does the fact of obtaining a relevant certificate of conformity from one of the EAEU Member States according to the EAEU requirements mean the subsequent conformity with the other EAEU Member State's requirements? 

4.
What Russian Federation body is authorized to recognize the validity or non-validity of a certificate of conformity issued by an authorized certification body of the EAEU member state? 

5.
What body at the EAEU level is authorized to ban imports of products into the territory of its Member States in case a product fails to meet EAEU technical requirements?

6.
What Russian Federation body is entitled to ban imports of products into the territory of the Russian Federation in case a product fails to meet Russian Federation technical requirements?

7.
Is the Russian Federation as the EAEU Member State entitled to introduce any additional technical requirements above and beyond those established at the EAEU level?

8.
To what extent are each of the five individual domestic markets that form the Eurasian Economic Union harmonised with respect to the adoption and application of requirements for the placing of (domestic and foreign) goods on each market? 

Answer 

1. The EAEU Treaty does not determine the competence of government bodies at the national level. In accordance with Government Resolution No. 438 of 5 June 2008 "On the Ministry of Industry and Trade of the Russian Federation" (as last amended on 02 August 2016) the Ministry of Industry and Trade of the Russian Federation was the national executive authority in the Russian Federation responsible for the development and elaboration of national policy in the area of technical regulation, including standardization, conformity assessment procedures (including testing and certification) and for coordinating the development of technical regulations.

2. For measures on technical regulation please contact the Russian Enquiry Point for TBT/SPS Measures. That does not exclude the right to apply directly to the authorities responsible for a measure adoption, and to the developers of the measures. The requests to the authorities are answered in the due terms.

3. According to Art. 51 and 53 of the EAEU Treaty, EAEU Member States ensure free circulation of goods that conform to the technical regulations of the EAEU (e.g. goods with valid certificate). EAEU Member States shall not set additional technical requirements or conformity assessment procedures for goods covered by the EAEU Technical Regulations entered into force. Goods with valid certificate can freely circulate in the EAEU.

4. In the EAEU there is no specific procedures to recognize the conformity certificates issued by an authorized certification body of an EAEU Member State.

5. At the EAEU level there is no body authorized to ban imports of products into the territory of EAEU Member States in case a product fails to meet EAEU technical requirements.

6. Government Resolution No. 407 of 13 May 2013 “On authorized bodies of the Russian Federation enforced state control (surveillance) compliance with requirements of technical regulations of the CU” (as last amended 03/03/2016) defined the list of executive bodies of the Russian Federation responsible for the state control (surveillance). ("Об уполномоченных органах Российской Федерации по обеспечению государственного контроля (надзора) за соблюдением требований технических регламентов Таможенного союза")

7. No, the Russian Federation as the EAEU Member State is not entitled to introduce any additional technical requirements above and beyond those established at the EAEU level.

8. Basic principles of the customs union of EAEU Member States are:

1) functioning of the internal market of goods;

2) applying the common customs tariff of the EAEU and other common measures regulating foreign trade with third countries;

3) applying a uniform goods trade regime in relations with third countries;

4) applying the unified customs regulation;

5) the free movement of goods between the territories of the member States without the application of customs declaration and state control (transport, sanitary, veterinary, phytosanitary quarantine).

The adoption of the uniform technical regulations of the EAEU, establishing product requirements, including in terms of release into circulation, shall be in the manner approved by the Commission, i.e. the same for all member States of the Union. In respect of products for which the adopted uniform technical regulations of the EAEU, are the same for all member States of the Union requirements, including in terms of release of products for circulation.

Paragraph 3.61, Page 58

The Report notes that "According to the EAEU Treaty, international standards are the basis for technical regulations in the EAEU except in cases where they do not comply with the purposes of adoption of technical regulations of the EAEU, including due to climatic and geographical factors or technological and other particularities. In the absence of an applicable international standard, regional standards, or national standards of other countries may be used as a basis for EAEU measures. A product that is subject to a technical regulation may be put into circulation in the EAEU, provided that it has passed the necessary conformity assessment procedures."
Paragraph 3.67, Pages 59 - 60

As mentioned in Paragraph 3.67 of the Report "Article 54 of the EAEU Treaty calls for harmonization of rules and approaches in the field of accreditation with international standards while ensuring objectivity, impartiality and competence of the accreditation bodies of the member states."

Ukraine's questions: Since 2013, the Russian Federal Service for Surveillance on Consumer Rights Protection and Human Wellbeing (Rospotrebnadzor) banned imports of confectionary, dairy products, beer, juice, salt and wallpaper of Ukrainian origin into the territory of the Russian Federation on the basis on the claim of failure to meet technical regulations requirements. These measures to ban product entry were applied without any justification in non-transparent and discriminatory towards Ukrainian products manner. 

Ukraine sent numerous pertinent requests regarding the Russian Federation's absence of or incomplete justification, however neither Ukrainian enterprises, the Ministry of Economic Development and Trade of Ukraine, nor other competent authorities received any replies from the Russian Federation.

Ukrainian producers have provided Rospotrebnadzor with all stipulated necessary documents and test results carried out in both Russian and Ukrainian laboratories accredited by the Russian Federation accreditation body, which in most cases confirmed the compliance with relevant technical regulations. However, the Russian Federation still fails to provide the Ukrainian competent authorities and producers with the official detailed clarification and justification of the measure and its compliance with the provisions of the WTO Agreement on Technical Barriers to Trade (TBT Agreement). Above all, no deficient test reports had been provided to the Ukrainian manufacturers, making it hard or impossible to consider, if necessary, corrective action.

Apart from that, the Russian Federation continues to not respond to inquiries and Ukraine`s requests. This systematically violates transparency principles as embodied in Article 10 of the TBT Agreement, on providing information on conformity assessment procedures, that are carried out on its territory.

Could the Russian Federation provide detailed clarification and justification for keeping the bans on listed above products and for adoption of trade-distorting and discriminatory measures, as well as reflect on compliance of the above measures with the relevant provisions of the TBT Agreement (Articles 2.1 and 2.2, 5.1, 10)?

Answer

The import of Ukrainian goods has been suspended by the Russian Federation due to various reasons:

-
inconsistencies of these products to the technical regulation’s requirements;

-
to prevent deceptive trade practices;

-
 protection of human health or safety, animal or plant life or health.

The Russian Federation informed the Sanitary and Epidemiological Service of Ukraine as well as interested enterprises on the necessity to provide additional information for removing the temporary restrictions.

Moreover, two bilateral meetings with Ukrainian producers on this issue were held in 2015. Nevertheless, up until now Ukraine failed to provide the Russian competent authorities with the required documentation.

The EAEU Technical Regulations established equal requirements and equal conformity assessment procedures for domestic and imported goods.

The Russian Federation (Ministry of Economic Development of the Russian Federation, Rospotrebnadzor and the Russian Enquiry Point for TBT/SPS Measures) answered all the reasonable enquiries from Ukraine.

3.1.8.2 Standards in the Russian Federation

Paragraph 3.69, Page 60

According to the Report, "Under the EAEU Treaty, the development and applications of standards, conformity assessment, state control and supervision, metrological control, and liability matters in the Russian Federation continue to be administered at the national level". 
Ukraine's questions: 
Could the Russian Federation provide the list and information on:

1.
Normative acts that regulate carrying out inspection control (state control) over the certified products within the EAEU.

2.
Normative acts that establish a procedure for inspection control (state control).

3.
Regulatory documents that establish a list of reasons or criteria, which regulates "the lack of conditions for surveillance".

4.
Normative acts that regulate the procedure for recognizing the conformity assessment certificates issued by an authorized certification body of the EAEU Member States.

Answer

1-2. The inspection control is a part of the conformity assessment procedures. Rules of inspection are described in each of the Technical Regulations of the EAEU and in the CU Commission Decision No. 621 of 7 April 2011 "On the Regulation on the Application of Model Schemes of Conformity Assessment (Confirmation) in the Technical Regulations of the Customs Union".

State control (surveillance) is carried out in accordance to the national legislation of EAEU Member States (Article 53.4 of the EAEU Treaty). Basic rules of state control (surveillance) in the Russian Federation are set out by the Federal Law No. 184-FZ of 27 December 2002 “On Technical Regulation” (as last amended on 05 April 2016) and the Federal Law No. 294-FZ of 26 December 2008 "On the Protection of Legal Entities' and Individual Entrepreneurs' Rights in the Case of Exercise of State Control (Supervision) and Municipal Control" (as last amended on 03 July 2016 ).

3. The legislation of the Russian Federation and of the EAEU does not contain term “the lack of conditions for surveillance”.

4. In the EAEU there is no procedures to recognize the conformity assessment certificates issued by an authorized EAEU Member States certification body . According to Art. 53.2 of the EAEU Treaty and Annex No. 9 to the EAEU Treaty, member States of the EAEU ensure free circulation of goods in conformity with  the technical regulations and appropriate conformity assessment (e.g. goods with valid certificate).

Paragraph 3.75, Page 61

The Report states that "Up to end-May 2016, some WTO Members had used the TBT Committee to raise 15 concerns relating to conformity assessment procedures, standards, and technical regulations in the Russian Federation."
Ukraine's questions: 
1.
Can the Russian Federation confirm that all requests to the Russian Federation's WTO Enquiry Point for Technical Barriers to Trade are considered and that the enquiry point substantively responds to WTO Member's requests in the recommended timeframe? This has not been Ukraine's experience in several specific instances. 

2.
Since the Russian Federation's accession to the WTO Ukraine had numerously raised concerns regarding the bans introduced by the Russian Government on imports of the following goods:

1.
Measure affecting import of Ukrainian confectionary products (ID 399); 

2.
Measure affecting import of Ukrainian dairy products (ID 426)

3.
Measure affecting imports of Ukrainian juice products (ID 439); 

4.
Measure affecting imports of Ukrainian beer products (ID 440);

5.
Measure affecting import of Ukrainian food salt (ID 465);

6.
Measure affecting the import of Ukrainian wallpaper (ID 476).

Ukraine requests the Russian Federation to provide the relevant legislative acts and regulations under which such bans on imports of each these categories of Ukrainian products were introduced.

Please clarify legislative basis and WTO provisions for establishing trade restrictive import requirements for all listed above Ukrainian products.

Please elaborate on the compliance of the measures introduced with the Russian Federation's commitments under the WTO Agreements, as well as under its Schedule of Concessions and Commitments.
Answer

1. The Russian Federation confirms that all requests to the Russian Federation's WTO Enquiry Point for Technical Barriers to Trade are considered and that the enquiry point substantively responds to WTO Member's requests in the recommended timeframe.

2. The Russian Federation has introduced a temporary restrictions of the importation of the following goods from Ukraine:

2.1. Сonfectionary products – incompliance with the Technical Regulation of the Customs Union «On food safety» (TR CU 021/2011) and the Technical Regulation of the Customs Union “On the labelling of food products” (TR CU 022/2011);

2.2. Dairy products – incompliance with the Technical Regulation of the Customs Union «On the safety of milk and dairy products» (TR CU 033/2013) the Technical Regulation of the Customs Union “On the labelling of food products” (TR CU 022/2011);

2.3. Juice products – incompliance with the Technical Regulation of the Customs Union “On the labelling of food products” (TR CU 022/2011);

2.4. Beer products – incompliance with the Technical Regulation of the Customs Union “On the labelling of food products” (TR CU 022/2011);

2.5. Food salt – incompliance with the Technical Regulation of the Customs Union «On food safety» (TR CU 021/2011) and the Technical Regulation of the Customs Union “On the labelling of food products” (TR CU 022/2011);

2.6. Wallpaper - incompliance with the Common sanitary and epidemiological and hygienic requirements for products subject to sanitary and epidemiological supervision (control), established by the Decision of Customs Union’s Commission on 28 May 2010 № 299.

Law of the Russian Federation No. 2300-1 of 7 February 1992 "On the Protection of Consumers' Rights" (as amended on 3 July 2016) provides legislative basis for such restrictions. The import of Ukrainian goods have been suspended by the Russian Federation due to inconsistencies of these products to the technical regulation’s requirements to prevent deceptive trade practices, to maintain the appropriate level of protection of the safety and human life and human health in full compliance with the commitments of the Russian Federation and with Articles 2.1 and 2.2 of the TBT Agreement.
3.1.9 Sanitary and phytosanitary requirements

Paragraph 3.76, Page 62

According to the Report, "At the EAEU level, the legal framework for SPS measures is set out in the EAEU Treaty, Section XI and Annex 12, (Protocol on the Application of Sanitary, Veterinary and Phytosanitary Quarantine Measures) and legal acts of the Russian Federation. The EAEU Commission is responsible for coordinating the development and implementation of SPS measures by the member States and setting common general principles, and safety requirements for goods marketed within the EAEU. Under Article 59 of the EAEU Treaty: "Each Member State has the right to develop and implement temporary sanitary-epidemiological, veterinary, and sanitary and phytosanitary quarantine measures". 
Ukraine's questions: 
Could the Russian Federation provide answers to the following questions:

1. How does the legislation of the EAEU and of its Member States, in particular of the Russian Federation, interrelate in the area of sanitary and phytosanitary requirements?
Answer: 

In the Russian Federation the national legislation is in force to the extent it does not contradict the norms of international treaties. According to the EAEU Treaty agreed policy shall be conducted in the sphere of sanitary, veterinary-sanitary and phytosanitary quarantine measures. The agreed policy is implemented through joint development, adoption and implementation of international treaties and Commission acts. 

Each EAEU Member State shall have the right to develop and adopt temporary sanitary, veterinary-sanitary and phytosanitary measures. The cooperation procedure for competent authorities of the Member States while introducing SPS measures shall be approved by the Eurasian Economic Commission.

Thus, in the area of SPS measures the Russian Federation is guided by the EAEU and national legislationto the extent it does not contradict the EAEU one.  

2. Why the Russian Federation`s enquiry point and relevant authorities are not providing basic responses and information when requested by WTO Members such as Ukraine? Please, provide detailed contact information concerning responsible persons of the enquiry point in order to ensure the possibility for the WTO Members or interested parties to submit inquiries on sanitary and phytosanitary matters? 

Answer: 

Russia would like to mark, that answers were given for all received Ukrainian requests on SPS issues. Since 2014 the following Ukrainian requests were received: 1. On plant products imported from Ukraine, sent by e-mail (answer was given 28 November 2014). 2. On the new form of veterinary certificate, sent by e-mail (the answer was given 26 December 2014) 3. Regarding the notification of the Russian Federation G/SPS/N/RUS/50, sent by e-mail (the answer was given 8 October 2014) 5. Regarding the notification of the Russian Federation G/SPS/N/RUS/56, sent by e-mail (the answer was given 27 March 2015).

If for any reason, Ukraine did not receive these responses or Russia did not receive any other comments, not mentioned above, please let us know, we are ready to reanswer or provide any other requested information. NEP contacts are provided on WTO web-site, they have not been changed.  

3. What are the relevant procedures for conducting product examinations on compliance with the relevant legislative requirements, particularly, those sanitary and epidemiological aspects currently impeding entry of Ukrainian products?

Answer: 

Conformity assessment procedure is regulated by CU and EAEU Technical Regulations. It could be conducted in the form of registration, testing, conformity assessment confirmation (conformity declaration, certification),  expertise or (and) in other forms. The Eurasian Union Commission approves the list of international and regional standards, in their absence – list of national (state) standards, which contain research rules and methods, including sampling rules.

4. What is the maximum term established for such temporary measures?

Answer:

There is no specific term legally provided for temporary measures. It depends on violations elimination – the sooner the detected violations are eliminated the faster the temporary measures are withdrawn.

Could the Russian Federation also clarify and expand on the following points:

1. Please provide details regarding the legislation setting forth actions in case of product infringement, including information on establishment of the penalties should the infringement be determined.

Answer: 

According to the CU Commission Decision as of  18 June 2010 No 317 on veterinary-sanitary and sanitary measures application in the EAEU, entities found responsible for violating common veterinary requirements while international transportation and within CU territory transportation are under the jurisdiction of the Member on the territory of which such violations were detected. International establishments` responsibility is provided in the Eurasian Economic Commission Council as of 9 October 2014 No 94.  

The Code on Administrative Offences of the Russian Federation (Federal Law No. 195-FZ as of December 30, 2001) sets out entities and individual entrepreneurs responsibility for mandatory requirements violations.

2. Please clarify justification for incompliance of Ukrainian products with the Russian Federation`s measures with respect to sanitary-epidemiological welfare and appropriate labelling requirements.

Answer: 

The Russian Federation has not introduced any sanitary measures upon the import of Ukrainian goods. Nevertheless certain measures on restriction of circulation of specific goods were introduced. Labelling requirements are set-out in the EAEU technical regulations (particularly the Technical Regulation of the Customs Union “On the labelling of food products” - TR CU 022/2011 are available on the EAEU web-site. The incompliance of the information on the label with the factual content of the products along with the incompliances with the technical regulations labeling requirements particularly on contents indication, information on conformity assessment, and disclaimer notes are often registered in respect of products from Ukraine..

Finally, could the Russian Federation confirm whether Ukrainian products that are currently banned for import directly into the Russian Federation may as an alternative transit through the territory of the Russian Federation to other market destinations.

Answer: 

Annex 3 of the Marrakesh agreement on trade policy review mechanism states, that this mechanism” is not, however, intended to serve as a basis…for dispute settlement procedures, or to impose new policy commitments on Members”. Taking into account request of Ukraine under DSU for consultations on this matter,  we do consider discussion of the issue as not appropriate.

Paragraph 3.79, Page 63

It is mentioned in the Report about justification of risk to human, animal, or plant life or health. 

Ukraine's questions:Could the Russian Federation provide answers to the following questions:

1. What are the requirements for the risk assessment and the methods of its conducting? 

Answer: 

According to the EAEU Treaty sanitary, veterinary-sanitary and phytosanitary measures shall be applied based on scientifically justified principles and only to the extent necessary to protect life and health of humans, animals and plants. They are based on international and regional standards, guidelines and recommendations, except when SPS measures which ensure a higher level of protection are introduced which are based on appropriate scientific studies.

According to CU Commission Decision as of 18.10.2011 No 835 while analyzing sanitary, veterinary and phytosanitary risks the national competent authorities are guided by methods developed by the relevant international organizations, including Codex Alimentarius Commission, OIE and international/regional organizations operating within IPPC. Furthermore, risk analysis is regulated by Federal Decree as of 14 May 1993 No 4979-I On Veterinary, Federal Decree as of 21 July 2014 No 206 On Plant Quarantine, Government Decree as of 10 August 2016 No 770 On phytosanitary risk analysis. 

Furthermore, in 2014 the EAEU Commission has approved Methodology on risk assessment of human well-beeing affected by chemical, physical and biological factors while developing products safety indexes. This Methodology regulates common for the EAEU Members rules for risk assessment of human well-being.

2. Is implementation of HACCP in the Russian Federation's enterprises mandatory and, if so, what is the deadline for such implementation?

Answer: 

According to the Technical Regulation 021/2011 on Products Safety, approved by CU Commission Decision as of 9 December 2011 No 880, while producing food products, the producer shall develop, implement and support procedures, based on HASSP principles. N.B. Implementation of HACCP is voluntary in the Russian Federation.

Paragraph 3.80, Page 64

The Report notes about harmonization of sanitary and hygienic requirements with international standards bodies. 

Ukraine's question:How is harmonization of sanitary, veterinary and phytosanitary requirements carried out to be in conformity with relevant standards of international organizations?

Answer:

 Regarding veterinary-sanitary measures we should note that the Russian Federation implements the basis OIE provisions both on federal and local levels. Several legal acts were adopted, including amendments to the Federal Decree as of 14 May 1993 No. 4979-1 «On Veterinary». Furthermore, regionalization provisions have been introduced to enhance the control over diseases spread and to provide epizootic wellbeing in conformity with OIE provisions.  

Regarding phytosanitary quarantine measures, according to the WTO accession commitments Russia harmonizes its phytosanitary legislation on regular basis, particularly current legislation has been amended (e.g. amendments to the CCU Decision as of 18 June 2010 No 318 on plant quarantine in the EAEU as of 9 October 2014 No 93) and new legislation is adopted (e.g. the Federal Decree on plant quarantine as of 21 July 2014 No 206-FZ) in full compliance with the relevant international standards. 

Regarding sanitary measures, Russia is harmonizing its sanitary-epidemiological legislation either on regular basis, e.g. pesticides MRLs, veterinary drugs MRLs, antibiotics MRLs are being harmonized on the EAEU level. 

Harmonization process is still on-going considering the latest changes in the international standards.

Paragraph 3.81, Page 64

The Report mentions that "The Russian Federation is a member of the Codex Alimentarius". 

Ukraine's questions:Could the Russian Federation explain what body is established in the country: the National Codex Alimentarius Commission or national Codex Contact Point (please, provide information concerning responsible persons and their contacts)?

Answer: 

Rospotrebnadzor is agency responsible for cooperation with Codex Alimentarius Commission. The Scientific Research Institute of Nutrition of the Russian Academy of Medical Science is Codex Alimentarius contact point. Contact details are available on Codex web-site: Tel: +7 (495) 698-5360, E-mail: tutelyan@ion.ru.    

Please clarify to what extent import requirements adopted by the Russian Federation's are based on and/or conform to the CODEX Alimentarius. Please also explain how they correlate with the respective SPS requirements implemented by the EAEU Commission.

Answer: 

The Russian Federation supports international organizations activities on standards developing, in particular Codex Alimentarius Commission, and  takes active part in its activities.  According to the EAEU Treaty sanitary, veterinary-sanitary and phytosanitary measures are based on international and regional standards, guidelines and recommendations (including Codex Alimentarius ones), except when SPS measures which ensure a higher level of protection are introduced which are based on appropriate scientific studies. The EAEU measures are in force for all Members of the EAEU.

Paragraph 3.83, Page 65

According to the Report, "Information on import requirements for particular products is available for importers and countries exporting to the Russian Federation on Rosselkhoznadzor's official website. The list of countries and establishments eligible to import products into the Russian Federation is also published on this website. Drafts of technical regulations and other documents of the Eurasian Economic Commission (EEC) are available on the EEC website. The registry of products subject to state registration is available on the official website of Rospotrebnadzor". 

Ukraine's question: Multiple and diverse efforts to receive from the Russian Federation full import criteria and authorities potential concerns with Ukraine (salt, confectionary) could not be identified either by reference to the publically available import requirements as noted above or otherwise. Furthermore, repeated requests to the national SPS enquiry point were not accorded a response. How can these factual observations be reconciled with the description in Paragraph 3.83?

Answer: 

The Russian Federation has not introduced any SPS measures on import of salt and confectionary. 

The measures were introduced concerning the circulation of certain goods for the reasons of incompliance with the technical regulations of the EAEU, particularly due to the false labeling of the confectionaries (information for the consumer on the label did not correspond to the factual contents of the products) and due to the organoleptic and iodine contents incompliances for one specific producer of salt. 

The information on the restrictions was promptly communicated to the Ukrainian competent authorities and available on the Rospotrebnadzor web-site. Several meetings were held with the Ukrainian competent authorities on these issues, as well as there was relevant correspondence referring the issues. 

All the requests to the TBT/SPS enquiry point were answered in due time.

In the paragraph 3.83, there is a reference to the  information published by Rosselkhoznadzor web-site. In fact, the measures in respect of salt and confectionery products are not regulated by Rosselkhoznadzor (it deals with animal and plant origin products). Import requirements for the mentioned products should not be published on its web-site. The technical regulations  are available on the EAEU official web-site.

Paragraph 3.84, Page 65

The Report states that "According to CU Commission Decision No. 317, all goods included in the list of goods subject to veterinary control are subject to three requirements: (i) the exporting establishment has to be included in the Registry of Establishments authorized to export to the CU; (ii) the goods must be accompanied by a veterinary certificate; and (iii) an import permit must be issued from an establishment in the Registry. As from 1 July 2010, imports of products subject to veterinary control are required to come from establishments approved by the EAEU parties and included in the Common Registry". 

Ukraine's questions:
1. Could the Russian Federation explain in detail the requirements for traffic in transit of the goods originating in Ukraine subject to the SPS and TBT restrictions under the Russian Federation's acts through the territory of the Russian Federation? 

2. Please provide all operational details, including subsidiary legislation or enforcement orders for customs authorities relevant to this matter.

Answer: 

Annex 3 of the Marrakesh agreement on trade policy review mechanism states, that this mechanism” is not, however, intended to serve as a basis…for dispute settlement procedures, or to impose new policy commitments on Members”. Taking into account request of Ukraine under DSU for consultations on this matter,  we do consider discussion of the issue as not appropriate.

Paragraph 3.85, Page 65

The Report mentions about some requirements for imports of regulated products and about the system of supervision. 

Ukraine's question:Could the Russian Federation describe how is inspection of market operators and importers of animal and plant origin products conducted?

Answer: 

The EAEU Commission Decision as of 9 October 2014 No 94 on the Regulation on the Harmonized procedure of Joint On-site Inspections and of Taking Samples of Goods (Products) subject to Veterinary Control (Supervision)) regulates veterinary control procedure, including inspection requirements. 

The CU Commission Decision as of 18 June 2010 No 318 On plant quarantine in the EAEU and Federal Decree as of 21 July 2014 No 206 – FZ On plant quarantine regulate inspections of products subject to phytosanitary control.

3.3 Measures Affecting Production and Trade

3.3.3 State trading, state-owned enterprises, and privatization

Paragraph 3.152, Page 85

According to the Report "State enterprises in the Russian economy are regulated by a number of different laws including: The Civil Code of the Russian Federation; Law No. 208-FZ of 26 December 1995 "On Joint-Stock Companies" (as last amended on 29 June 2015); and Law No. 161-FZ of 14 November 2002 "On State and Municipal Unitary Enterprises" (as last amended on 13 July 2015). State enterprises may also be required to implement some aspects of industrial policy in the Russian Federation, for example, under Resolution No. 475-r of 21 March 2016, 90 state-owned enterprises were required to purchase innovative and high-tech products from small and medium sized enterprises, where the list of state enterprises includes the 13 out of the 35 that are required to get their procurement schedules approved by the Federal Corporation for Development of Small and Medium Enterprises under Government Resolution No. 2258-r of 6 November 2015 (Transneft, Uralgonzavod, Atomstroyexport, Central Bureau of Marine Engineering, Sevmash, Russian Highways, Gazprom, Rosseti (Federal Grid Company of United Energy System), Rostelecom, Aeroflot, Alrosa, Rosneft, and Russian Railways)."


As mentioned in Paragraph 1.5 of the Report by Russian Federation (WT/TPR/G/345) "Through the presentation of the first national trade policy review in the WTO the Russian Federation reiterates its commitment to transparency of trade policy regime."

Ukraine's question: In October 2014 the Russian Federation had confirmed the existence of a number of state-owned and state-controlled enterprises operating in the commercial sphere, namely the JSC Gazprom, the JSC oil company Rosneft, the JSC Yamal SPG, LLC Gazprom Export and the United Grain Company. Transparency regarding the activities of these entities was an important WTO requirement that the Russian Federation agreed to abide by when acceding to the WTO. 

When will the Russian Federation provide required information on the state-owned and state-controlled enterprises to the WTO in line with its notification obligation?
Answer

The necessary work is in progress and following the provisions of Article XVII of the GATT 1994 respective notifications in respect of the STEs subject to notification requirements are to be finalized soon.

4 TRADE POLICIES BY SECTOR

4.3 Services

4.3.3 Transport

4.3.3.4 Air transport, Page 85

Some Ukrainian companies experience difficulties with travelling on business to the Russian Federation due to current absence of direct flights from Ukraine to the Russian Federation. 

Ukraine's question: Is the Russian Federation considering any changes to its policy on air transport services that will help to address this problem? If so, please provide further details.

Answer 

The Russian Federation introduced restrictions on flights of Ukranian carriers to Russia in response of Ukraine prohibition for Russian air carriers to fly to  Ukraine. 
Considering that the initiative on the cessation of air traffic was from the Ukrainian side, the  issue  of the elimination of such restrictions should be initiated by the competent authority of the Ukrainian side.

Report by Russian Federation (WT/TPR/G/345)

3 FOREIGN TRADE 

3.1 Trade in Goods

Paragraph 3.1, Page 4

The Report mentions that "The negative import dynamics was primarily influenced by ruble devaluation that significantly reduced demand for foreign goods."

Ukraine's question: The Russian Federation's ban on imports of a variety of agricultural, food and machinery products was not mentioned as a factor contributing to the decline in imports. 
Ukraine requests that the Russian Federation explain the relative role of import bans on its decline in imports generally and in particular when viewed from the sizable Ukraine imports prior to this period of decline.

Answer

Starting 2011 the import of the Russian Federation from Ukraine was gradually declining till 2015 and beyond, restrictions on trade in certain products were only a part of factors causing this negative trend. Others were connected with general deterioration of economic situation, including BoP difficulties, but also specific trade restrictive measures implemented by Ukraine in respect of Russian companies, goods, services and capital,  including ban on the establishment of business contacts;  freezing financial transactions, ;prohibition to grant credits, loans, financial aid, guarantees;  prohibition to lend through the purchase of securities; prohibition of acquisition of securities, prohibition of economic activities  on the territory of Ukraine, termination of permits and licenses for import to Ukraine,  complete prohibition of transportation and transit through the territory of Ukraine; cancellation  of licenses and other permits for trade, and many others mentioned in Russian questions to Ukraine during its trade policy review earlier this year.

4 TRADE POLICY

4.2 Improving Customs Administration

Paragraph 4.15, Page 6

The Report provides that "A list of bona fide transport companies not required to comply with the customs transit measures was established within a framework of an experiment (158 transport companies)."

Ukraine's questions:
Could the Russian Federation please provide further detail on the grounds for determination of the bona fide transport companies that do not require to comply with the customs transit measures? Can foreign transport companies, including Ukrainian, qualify for such exception? If so, what is the percentage of foreign companies among the selected 158?

Could the Russian Federation please provide more information on the effect that such experiment has on trade?

Answer
For the purpose of eliminating administrative barriers for bona fide participants of foreign economic activity, acceleration of passage of transportation vehicles at the border gates with preservation of necessary level of control by the customs authorities, the Federal Customs Service of Russia has decided to hold the experiment on forming the list of bona fide Russian transport companies that are allowed to transit and free of customs fees and duties.

The abovementioned experiment is being held from November 2013
. If the transport company wanted to be included to such list it should be complied with the requirements of the Federal Customs Service of Russia.

The main requirements are the following: 

- final owner of the transport company is the Russian person,

- finance stability of the company, 

- experience with transportation of goods in accordance to the procedure of customs transit is required, 
- the vehicle fleet is required. All the vehicles shall be equipped for transportations under customs seals and stamps,

- non-existence of violations of the customs legislation in respect of transportation of goods, 
- possibility to immediate impose measures on debt collection (in case of debt), including through the company’s property.

As of April 5, 2016, 158 transport companies were included to this list. These companies held more than 27 000 transportations of goods that are under the customs control. Cases of non-delivery of goods do not exist.


As of June 30, 2016, 161 transport companies were included to this list.
4.3 Agricultural and Fisheries Policy

Paragraph 4.18, Page 7

The Government Report states "Since the accession to the WTO, the Russian Federation implements the State Program for agriculture development and regulation of agricultural products, raw materials and food markets for 2013 - 2020 (hereinafter - the State Program). The State Program sets out the crop and livestock production sub-sectors (including beef cattle production) as the main areas of agriculture development."

Ukraine's question:

Could the Russian Federation please provide further detail on the State Program including what it entails, what products and markets (if any) it will target?

Could the Russian Federation also provide information on the State Program with regard to its implications for trade and investment in agriculture sector?

Answer

The State Program for Agricultural Development and Regulation of Agricultural Products, Raw Materials and Food Markets for 2013-2020 is a strategic planning act aimed at complex development of agricultural sector. The State Program emphasizes major sub-sectors for agricultural development: crop and livestock production, processing and sale, meat and dairy cattle, olericulture in open and protected grounds, seed potato farming, pedigree, seed production and selection. Implementation of the State Program contributes to improvement of investment climate by encouraging long-term business projects in agro-industrial sector.
Paragraph 4.19, Page 7

The Report sets "The structure of the State Program is largely determined by the WTO commitments of the Russian Federation. For this reason, special attention is paid to implementation of non-distorting domestic support measures, including decoupled income support for agricultural producers."

Ukraine's question:

Could the Russian Federation provide more information on non-distorting domestic support measures that are being implemented under the State Program?

Answer

Reply: The information on non-trade-distorting domestic support measures is contained in supporting table DS:1 of domestic support notifications of the Russian Federation. This kind of support includes, inter alia, the following measures:

· Decoupled income support;

· Pest and disease control measures, including veterinary and phytosanitary surveillance, as well as financial support for production and delivery of respective medicines;

· General and special training, including higher education and post-graduate professional education;

· Marketing and promotion services, including organization of agricultural tradeshows and forums;

· Payments under environmental programs, including partial compensation of costs related to the establishment of sanitary protection zones and recycling systems preventing the pollution of soil, atmosphere, open water, groundwater and watershed areas during the production process.

4.4 Industrial policy

Paragraph 4.29, Page 8

The Report notes "In 2011, the Russian Agency for Export Credit and Investment Insurance (EXIAR) was established for providing insurance of export credits and investments. It expanded significantly the range of financial services available for the exporters."

Ukraine's question:

Could the Russian Federation provide more information on the range of financial services available to the exporters?

Reply to question with regard to paragraph 4.29, page 8

The detailed information on the range of financial services available to the exporters can be found in the Report of the Secretariat in para. 3.112 and Table 3.22 (page 71-72 of the Report).

4.5 Energy Policy

Paragraph 4.35, Page 8

The Report establishes that "At the end of June 2015, the Government of the Russian Federation supported an initiative on the introduction of a financial results' tax for pilot projects in the field of oil production, which will correspond to the common practice (this tax is implemented in a number of tax systems of developed oil-producing countries, including Norway and the UK)."

Ukraine's questions:

Could the Russian Federation confirm whether such initiative was introduced? And if so, please provide more information on its implications on trade?
Answer

Currently, the correspondent authorities of the Russian Federation carry out the development of the concept of the new tax system in oil industry based on the tax on additional income from oil extraction (hereinafter, TAI), in which free cash flow of the development project is the object of taxation.

The draft law should be prepared by the correspondent authorities till 1 October 2016 and  should establish the introduction of a new tax in 2017. 

Since at the first stage (during approximately 3 to 5 years) the pilot testing of the new tax regime is planned, it has been decided to limit the number of “pilots” regarding the maximum amount of oil extraction per year (no more than 15 million tons), as, first, for the purpose of the new tax administration this amount of quota is enough (it allows participating in the tax experiment to some extent for both vertically-integrated and independent companies), and, secondly, in order to secure the budget of the Russian Federation from possible shortfall in income during the first stage of the TAI application.

 It is possible to indicate the following directions as the main positive effects of the introduction of the TAI:

– the transition of the oil industry to TAI will improve the profitability level of the development of subsoil areas, to ensure the investment flow in the development of depleted and unconventional stocks, to encourage the application of enhanced oil recovery (EOR) methods and to involve in the development of the field and its deposits which are not developed under the current tax system which, as a consequence, will allow to increase the amount of extracted oil and to stimulate the oil recovery factor;

– the introduction of TAI will ensure the growth of tax revenues, due to the increase in the total volume of oil extraction and due to more equitable taxation of super-efficient assets;

– the taxation of TAI will effectively replace the system of tax relief on the mineral extraction on the existing deposits in future;

– the taxation of TAI is more flexible and versatile mechanism for the withdrawal of economic rents on deposits than the tax on the extraction of mineral resources, because it also takes into account the external macroeconomic changes and individual characteristics of the development of deposits;

– the transition of the oil industry to TAI as a whole will correspond to the world practice (the tax on the financial result applies to the tax systems of certain developed oil extracting countries, particularly, in Norway and the UK).

Based on the results of this experiment in pilot projects it will be possible to make a final decision on the necessity to transfer the TAI at the industrial level.

4.6 Investment Policy

Paragraph 4.39, Page 9

According to the Report, "the following measures were implemented to improve the investment climate: … A moratorium on a number of non-tax payments for entrepreneurs (in effect until 1 January 2019) was introduced."

Ukraine's questions:Could the Russian Federation specify what non-tax payments for entrepreneurs are subject to the above-mentioned moratorium? And, subsequently, please, elaborate on the effect of such measure on improvement of the investment activity.

Answer

The Government of the Russian Federation adopted the decision on the need to suspend the levying of a number of non-tax payments until January 1, 2019, and on the need for work further on the part of non-tax payments for the purpose of adoption of the systemic solutions on the procedure and principles of their levy.

In particular, the Government of the Russian Federation adopted the following decisions:

1. To establish the rate of disposal in respect of all categories of goods at 0%, except for batteries, tires, paper, bulbs, as well as groups of goods that are already recycled;

2. To postpone the introduction of the standards of permissible discharges of pollutants, other substances and microorganisms and the limits on such discharges to the centralized sewage system, the commissioning of local treatment facilities and (or) the development and approval of plans of waste reduction;

3. To postpone the  terms creation of reserves of material and financial resources necessary for the liquidation of emergency situations in potentially dangerous and critically important facilities;

4. To maintain the index of 0.3 regarding payments for the negative impact on the environment;

5. To maintain the validity of the previously issued open-ended and fixed-term (until the expiry, but no later than 1 January 2019) licenses for the activity on the neutralization and disposal of waste of I – IV hazard classes, with the possibility of their renewal;

6. To postpone the term for the fulfillment of requirements to ensure transport safety;

In addition, the introduction of standards for permissible discharges of pollutants, other substances and microorganisms, the limits on such discharges in the centralized sewage system as well as the commissioning of local cleaning facilities and (or) the development and the approval of plans to reduce discharges. 

Paragraph 4.40, Page 9

The Report states "A prior approval by the Government Commission on Monitoring of Foreign Investment in the Russian Federation is required if the level of investment with regards to the abovementioned activities exceeds a certain threshold.In 2014, the list of strategic activities was expanded to include such activities as evaluation of vulnerability of transport infrastructure facilities and vehicles; protection of such facilities from unlawful interference, carried out by transportation safety forces; certification of transportation safety forces carried out by the certifying organization in accordance with the Russian legislation on transportation safety."

Ukraine's questions: 

1. What is the current threshold that triggers the need to obtain a prior approval by the Government Commission on Monitoring of Foreign Investment? 

Answer:

Under the Law 57-FZ the following transactions must be preliminary approved by the Government Commission for Control over Foreign Investments in the Russian Federation:

- If foreign investor controlled by a foreign state acquires more than 5% of shares (stock) of an enterprise that exploits subsurface areas with federal status or more than 25% of shares (stock) of an enterprise of strategic importance;

- If foreign investor purchases more than 25% of shares (stock) of an enterprise that exploits subsurface areas with federal status or more than 50% of shares (stock) of an enterprise of strategic importance;

- If foreign investor acquires less shares (stock) that it was mentioned above but gains control over an enterprise of strategic importance or an enterprise that exploits subsurface areas with federal status (for instance by shareholders' agreement).  

2. Could the Russian Federation provide an updated list of strategic activities as of 1 September 2016?
Answer:

Business activities of strategic importance for the national defence and state security include the following:

1) Works on modification of hydro-meteorological processes and phenomena;

2) Works on modification of geophysical processes and phenomena;

3) Activities using agents of infections;

4) Setting-up, constructing, operating and decommissioning nuclear facilities, radiological sources, storage outlets for nuclear materials and radioactive substances, and nuclear waste storages;

5) Handling nuclear materials and radioactive substances, particularly in exploration of uranium ores, and in production, usage, processing, transportation and storage of nuclear materials and radioactive substances;

6) Handling radioactive waste during storage, processing, transportation and disposal;

7) Using nuclear materials and (or) radioactive substances for R&D;

8) Design and engineering of nuclear facilities, radiological sources, storage outlets for nuclear materials and radioactive substances, and nuclear waste storages;

9) Design and engineering of the equipment for nuclear facilities, radiological sources, storage outlets for nuclear materials and radioactive substances, and nuclear waste storages;

10) Expert examination of project, design and technological documentation and documents substantiating enforcement of the nuclear and radiation safety of nuclear facilities, radiological sources, storage outlets for nuclear materials and radioactive substances, nuclear waste storages, and handling nuclear materials, radioactive substances and radioactive waste;

11) Development and production of encryption (cryptographic) aids, or informational and telecommunication systems protected with encryption (cryptographic) aids that are subject to licensing under the legislation of the Russian Federation;

12) Distribution of encryption (cryptographic) aids that are subject to licensing under the legislation of the Russian Federation;

13) Engineering maintenance of encryption (cryptographic) aids that are subject to licensing under the legislation of the Russian Federation;

14) Information encryption services;

15) Detecting electronic bugging equipment in the premises and technical devices (except if such activities serve internal needs of a legal person);

16) Development, production, sales and purchasing for reselling special technical debugging equipment by legal persons involved in entrepreneurial activity;

17) Development of weapons and military equipment;

18) Manufacturing weapons and military equipment;

19) Repairing weapons and military equipment;

20) Disposal of weapons and military equipment;

21) Trading weapons and military equipment;

22) Manufacturing weapons and the main parts of fire arms (except manufacturing cold steel, non-military and duty weapons);

23) Manufacturing shells and shell components (except manufacturing for non-military and duty weapons);

24) Trading weapons, the main parts of fire arms, and shells (except trading cold steel, non-military and duty weapons and shells to non-military and duty weapons);

25) Development and manufacturing ammunition and components;

26) Disposal of ammunition and components;

27) Manufacturing explosive materials for industrial use and their distribution;

28) Enforcement of aviation security;

29) Space activities;

30) Developing aviation equipment, including dual-purpose equipment;

31) Manufacturing aviation equipment, including dual-purpose equipment;

32) Repairing aviation equipment, including dual-purpose equipment (except component repair by civil aviation organizations);

33) Testing aviation equipment, including dual-purpose equipment;

34) TV broadcasting to the area where resides 50% or more of the population of a constituent territory of the Russian Federation;

35) Radio broadcasting to the area where resides 50% or more of the population of a constituent territory of the Russian Federation;

36) Services offered by an economic entity which is included in the Register of the subjects of natural monopolies in the sectors specified in Clause 1 Article 4 No. 147-FZ Federal Law of 17th August 1995 "On Natural Monopolies", except the subjects of natural monopolies in publicly accessible electric communication, publicly accessible postal service, services for heat energy transmission and electric power transmission through distribution networks;

37) Activities exercised by an economic entity which is included in the Register, specified in Article 23 of the Federal Law "On Protection of Competition", and has dominant position:

а) within the geographic boundaries of the Russian Federation on the communications market (except Internet access services);

b) on the market of fixed telephone communications in five or more constituent territories of the Russian Federation;

c) on the market of fixed telephone communications within the geographic boundaries of the cities with federal status;

38) Activities exercised by an economic entity that has dominant position in production and sales of metals and alloys with special qualities used for manufacturing weapons and military equipment;

39) Geological survey and (or) exploration and production of natural resources in the subsurface areas with federal status;

40) Harvesting (catching) aquatic biological resources;

41) Printing activities exercised by an economic entity with the capacity to print at least 200 m print-sheets per month;

42) Editing and (or) publishing a periodical print publication with the circulation at least 1 m copies for each issue;

43) Evaluation of vulnerability of transport infrastructure facilities and vehicles;

44) Protection of transport infrastructure facilities and vehicles from unlawful interference, carried out by transportation safety forces; 

45) Certification of transportation safety forces carried out by the certifying organization in accordance with the Russian legislation on transportation safety.

� See Notification of the Regional Trade Agreement, WT/REG358/N/1, S/C/N/785


�According to the Order of the Federal Customs Service of Russia as of October 31, 2013             № 336-p 





