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Mr. Chairperson, distinguished Members of the Arbitration Panel,
On behalf of the delegation of Ukraine, I would like to thank you for serving on the Arbitration Panel. 
We do not intend to offer a too lengthy Oral Statement, as our Written Submission responds accurately to the substantive arguments that the European Union raised in its Written Submission. However, some selected points are useful to be made in this Oral Statement.
Mr. Chairperson, Members of the Arbitration Panel, Ukraine’s Oral Statement is structured as follows: in Part 1, Ukraine will provide a presentation of the factual background regarding the measures at issue; then in Part II, Ukraine will present and develop its legal arguments related to the Measures at stake.
[bookmark: _Toc51604302][bookmark: _Toc47034920]Part 1: 	Factual background regarding the measures at issue
It seems important to clarify at the outset the basic facts that form the background of this case, namely Ukraine’s forestry. Indeed, the Arbitration Panel has suggested that Ukraine could address 3 issues in this regard during its statement, namely Issues from 1 to 3.[footnoteRef:1] Ukraine also notes that the European Union portrays the situation of the Ukraine’s forestry in an incorrect manner. The European Union has stated in its Responses to the First List of Questions that “Ukrainian forests can be overall regarded as solidly sustainable”.[footnoteRef:2] It has also underlined that in the Carpathian region, the forest cover is of 42%, quite close to the average forest cover of the EU-28, which is 43%,[footnoteRef:3] which is of course not reflecting the overall picture. [1:  See Panel’s Suggestions for Issues to Address in the Hearings dated 16 June 2020, Issues 1-3.]  [2:  Responses by the European Union to the First List of Questions, para. 2.]  [3:  Responses by the European Union to the First List of Questions, para. 123.] 

It is, therefore, necessary to present Ukraine’s views of:
1. the status of Ukrainian Forestry; then 
1. the threats faced by the Ukrainian forests and forestry resources; and finally 
1. to say a few words about the European Union’s claim in its context.
[bookmark: _Toc51604303][bookmark: _Toc47034922]Section 1.  Status of Ukrainian Forestry
The first basic fact to clarify is the status of the Ukrainian forestry, which Ukraine evaluates in line with the UN Sustainable Development Goals, in particular Sustainable Development Goal 15.
1. [bookmark: _Toc51604304]Forest Area
Looking first to Ukraine’s forest area, Ukraine has an area of 603,628 square kilometres, or 60.36 million hectares.
[bookmark: _Hlk47079296]In 2002, the Ukrainian Government adopted the state program “Forests of Ukraine” for 2002-2015 as one of the primary documents for the forest management in Ukraine.[footnoteRef:4] The program recognised that the actual size of the woodland (15.6% of the total territory of Ukraine) was insufficient and the woodland should be expanded by 2 to 2.5 million hectares to meet an optimal coverage of 19 to 20%. Accordingly, forest area was expected to grow by 0.5 million hectares and forest cover would have increased from 15.6 to 16.1%.[footnoteRef:5] [4:  Resolution of the Cabinet Ministers of Ukraine “On approval of the State Program “Forests of Ukraine” for 2002-2015”, No. 581, 29.04.2002, Exhibit UKR-36; see Ukraine’s Written Submission, para. 135, footnote 82, paras, 274-276.]  [5:  See footnote 82 to paragraph 135 of Ukraine’s Written Submission.] 

[bookmark: _Hlk47079311]In 2010, the Ukrainian Parliament adopted the Law of Ukraine “On Main Principles of State Environmental Policy of Ukraine for the Period of up until 2020”.[footnoteRef:6] This law acknowledged, among other things, that at the time of enactment (i) the factual area of the woodland was approximately 15.7% (9.58 million hectares) of the total territory of Ukraine (which shows an increase of 0.1% of the woodland since 2002); (ii) the woodland should be further expanded by more than 2 million hectares of new forests to meet the optimal coverage of 20% according to European recommendations; and (iii) if the rates of afforestation remained the same, the optimal woodland coverage of 20% would be reached in 20 years.[footnoteRef:7] [6:  Law of Ukraine “On Main Principles of State Environmental Policy of Ukraine for the Period of up until 2020”, No. 2818-VI, 21 December 2010, Exhibit UKR-19. This law was repealed in 2019 by the enactment of the Law of Ukraine "On Main Principles of State Environmental Policy of Ukraine for the Period of up until 2030”, No. 2697-VIII, 28 February 2019.]  [7:  See Ukraine’s Answers to the First List of Questions, para. 101(b).] 

[bookmark: _Hlk47079332]In 2019, it was reported that the total area of forest lands in Ukraine constituted 10.4 million ha, of which 9.6 million ha were covered by forests, i.e. the Ukrainian woodland was 15.9 % of the total area of Ukraine’s territory.[footnoteRef:8] [8:  Public Annual Report (2019) of the State Forest Resources Agency of Ukraine, Chapter I (p. 3), Exhibit UKR-01; Ukraine’s Written Submission, para. 27.] 

[bookmark: _Hlk47079362]The Table 4 to Ukraine’s Written Submission[footnoteRef:9] shows that the expected expansion of the woodland has not been achieved. The reason for this insufficient result seems to be that the Ukrainian resources have been mobilized for intensive reforestation after the expansion of woodcutting, rather than for the sake of afforestation. [9:  Ukraine’s Written Submission, Table 4 at para. 133; see also Public Annual Report (2019) of the State Forest Resources Agency of Ukraine, Section 2.1, Table “Dynamics of works on restoration of forests” (p. 6), Exhibit UKR-01.] 

1. [bookmark: _Toc51604305]Stock of standing timber
[bookmark: _Hlk47079382]In 2019, it was reported that the stock of standing timber was 2.1 billion cubic meters.[footnoteRef:10] The same figure was reported for 2018.[footnoteRef:11] [10:  Public Annual Report (2019) of the State Forest Resources Agency of Ukraine, Chapter I (p. 5), Exhibit UKR-01.]  [11:  The European Union used in its written submission statistic from the 2018 Annual Report of the State Forest Resources Agency of Ukraine instead of 2019. See the European Union’s Written Submission, para. 14.] 

[bookmark: _Hlk47079396]The total volume of timber harvested in 2019 amounted to 20.9 million cubic meters, while in 2018 it was higher, 22.5 million cubic meters.[footnoteRef:12] These figures do not include temporarily occupied territory of the Autonomous Republic of Crimea, the city of Sevastopol and a part of temporarily occupied territories in the Donetsk and Luhansk regions. [12:  Ukraine’s Answers to the First List of Questions, footnote 77 to para. 108. See Wood removals/ Logging by systems and types of fellings (2005-2019) available athttp://www.ukrstat.gov.ua/operativ/operativ2017/sg/lis/zld/zld_e/zag_der_za_sys_ta_vyd_e.htmhttp://www.ukrstat.gov.ua/operativ/operativ2017/sg/lis/zld/zld_e/zag_der_za_sys_ta_vyd_e.htm http://www.ukrstat.gov.ua/operativ/operativ2017/sg/lis/zld/zld_e/zag_der_za_sys_ta_vyd_e.htm.  ] 

[bookmark: _Hlk47079404]Given that the State Forest Resources Agency of Ukraine reported the same level of annual increment for 2018 and 2019 (35 million cubic meters),[footnoteRef:13] the forest utilisation rate (i.e., the ratio of the average annual felling to the average annual increment) was accordingly 63% in 2018 and 60% in 2019.  [13:  The European Union’s Written Submission, para. 14; Public Annual Report (2019) of the State Forest Resources Agency of Ukraine, Chapter I (p. 5), Exhibit UKR-01.] 

[bookmark: _Hlk47079414][bookmark: _Hlk46487215]As an element of background, one can take note that according to the European Environment Agency “a felling-to-annual-increment ratio of approximately 70 % is recommended to ensure the sustainable management of forests”.[footnoteRef:14] Another element of comparison is that if the annual increment reaches 35 million cubic meters in Ukraine, it was  768,3 million cubic meters in the European Union in 2010.[footnoteRef:15] [14:  European Environment Agency, Forest: growing stock, increment and fellings, available at: https://www.eea.europa.eu/data-and-maps/indicators/forest-growing-stock-increment-and-fellings-3/assessment ]  [15:  Eurostat, Forestry in the EU and the world: A statistical portrait, 2011 edition, page 15, available at: https://ec.europa.eu/eurostat/documents/3217494/5733109/KS-31-11-137-EN.PDF] 

[bookmark: _Hlk47079456]Notwithstanding that the above-mentioned figures might provide an impression that the stock of standing timber in Ukrainian forests is considerably high, in addition to the fact that Ukraine does not reach its optimal woodland coverage of 20%, it is also noteworthy to recall that, according to the State Forest Resources Agency of Ukraine, the average age of Ukrainian forests is over 60 years and that they are gradually aging. This should be seen as an opportunity from an environmental point of view since, as acknowledged by the European Commission, “newly planted forests cannot replace primary forests, which have high carbon stocks, and are characterised by their great age, unique ecological features and the established protection they provide to biodiversity”.[footnoteRef:16] But protecting this biodiversity of primary forests and the carbon stocks they contain, also implies that harvests must be strictly controlled, especially since their age leads to deterioration of their sanitary status.[footnoteRef:17] At the same time depending on the type of forest, it could take decades for carbon stocks in harvested areas to return to prior levels. An increase in harvest is therefore equivalent to an increase in carbon dioxide emissions to the atmosphere, which is the opposite of what should be done in terms of protection of the environment. [16:  Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions, Stepping up EU Action to Protect and Restore the World’s Forests, COM/2019/352 final,23.07.2019, p. 2.]  [17:  Ukraine’s Written Submission, para. 29; Public Annual Report (2019) of the State Forest Resources Agency of Ukraine, Chapter I (p. 4), Exhibit UKR-01.] 

[bookmark: _Hlk47079464]Therefore, the quality and sustainability of the stock of standing timber in Ukrainian forests is a legitimate source of concern for Ukraine.
1. [bookmark: _Toc51604306]Forest Territories and Objects of the Natural Reserve Fund
[bookmark: _Hlk47079478]In 2011, conservational forests covered 1.4 million hectares out of (i) 9.6 million hectares of the woodland, i.e. around 15%, or (ii) 10.4 million hectares of the total area of forest lands in Ukraine, i.e. around 14%.[footnoteRef:18] The area of conservational forests that were under the management of the State Forest Resources Agency of Ukraine constituted 1.0 million hectares out of (i) 6.3 million hectares of the woodland operated by the State Forest Resources Agency of Ukraine, i.e. around 16.3%, or (ii) 6.8 million hectares of the total area of forest lands in Ukraine operated by the State Forest Resources Agency of Ukraine, i.e. around 15%.[footnoteRef:19] [18:  As has already been submitted at paragraph 12 of Ukraine’s Answers to the First List of Questions, all Ukrainian lands are divided into categories depending on what the designated purpose of certain land is. Forest lands have their own category. Not all forest lands are covered by forests or other plants meaning that this cannot make a given area to be counted as a part of the woodland. Therefore, the State Forest Resources Agency of Ukraine has never counted those not-covered-by-forests areas as woodland. As submitted at paragraph 11 above, in 2019, it was reported that the Ukrainian woodland represented 15.9 % of the total area of Ukraine’s territory meaning that only 9.6 million ha were covered by forests out of the total area of forest lands in Ukraine (10.4 million ha).]  [19:  Data from the State Forest Cadastre (2011), available at https://data.gov.ua/dataset/341e5bd6-3855-4507-9a53-f95a9a1e3035.] 

[bookmark: _Hlk47079487]Today, 16.8% of forests being under the management of the State Forest Resource Agency have a conservation area status. It should be noted that for 30 years the area of territories and objects of the nature reservation fund on the forest has increased 4 times (the area from 315 thousand hectares in 1978 to 1328 thousand hectares in 2019 and the reserve, respectively, 5.5% to 16.8%).[footnoteRef:20] [20:  Public Annual Report (2019) of the State Forest Resources Agency of Ukraine, Section 2.1.1, Table “Area of [forests of] the State Forest Resource Agency, which is under conservation, thous. ha” (p. 7), Exhibit UKR-01.] 

1. [bookmark: _Toc51604307]Forest area under an independently verified forest management certification scheme
[bookmark: _Hlk47079506]As has been already submitted, there were 4.4 million hectares of forests certified by the Forest Stewardship Council (“FSC”) in Ukraine and this number is increasing. As of 1 August 2020, the forest area of Ukraine, which has been certified in accordance with FSC forest management and chain of custody certification, increased to 4.65 million hectares[footnoteRef:21] out of 10.4 million hectares of the total area of forest lands in Ukraine, i.e. around 45%.[footnoteRef:22] [21:  FSC Ukraine. Facts & Figures, 1 August 2020, available at https://ua.fsc.org/preview.facts-and-figures-august-2020-eng.a-1091.pdf.]  [22:  Ukraine’s Written Submission, para. 50; Ukraine’s Answers to the First List of Questions, para. 73.] 

* * *
[bookmark: _Hlk47079516]In sum, although it can be argued that the Ukrainian sustainable forest development policy makes a success in increasing the area of conservational forests and forest verified under an independently management certification scheme, there is still a failure in (i) reaching the optimal woodland coverage of 20% of the total area of Ukraine; and (ii) rejuvenation of forests which would increase the overall quality of the standing stock timber in the Ukrainian forests.
Let us turn now to a second point, which is the threats faced by the Ukrainian forests and forestry resources.
[bookmark: _Toc51604308][bookmark: _Toc47034923]Section 2. The threats
The first challenge encountered by Ukraine with respect to its forest has been, and is still, to put in place and implement efficiently a sound management of its resource, in line with its commitments and policy to improve the protection of the environment. Ukraine is on its way in this regard and made considerable progress.
Ukraine has explained in its Written Submission the progressive establishment, over the years since its independence in 1991, of its forestry regime.[footnoteRef:23] It has underlined the current challenges justifying the necessity to protect its forests, in particular the fact that this policy is not yet producing its expected effects and needs continuous improvement. [23:  Ukraine’s Written Submission, paras. 111-123; 152-175; Ukraine’s Answers to the First List of Questions, paras. 39-49, 73-89.] 

1. [bookmark: _Toc51604309]Illegal logging
One of the ongoing challenges is, of course, illegal logging and smuggling practices. It must be admitted that it is difficult for a country, which faces since 2014 an emergency in its international relations, to focus efficiently on the fight against illegal logging and felling, when the absolute priority is the recovery of territorial integrity. In such a context, Ukraine did as much as it could, and explained the measures taken in this regard.[footnoteRef:24] One of the recent measures is the implementation of a mandatory electronic timber tracking system. [24:  Ukraine’s Answers to the First List of Questions, paras. 102-106.] 

[bookmark: _Hlk47079696][bookmark: _Hlk47079707]This is a key measure for combating illegal logging. It derives from the adoption of Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine on the Preservation of Ukrainian Forests and preventing the illegal export of rough timber” No. 2531-VIII in 2018, which came into effect on 1 January 2019.[footnoteRef:25] The law has introduced a significant increase in penalties for illegal logging in terms of administrative and criminal liability.[footnoteRef:26]  [25:  See Ukraine’s Written Submission, para. 47; Ukraine’s Answers to the First List of Questions, para. 104.]  [26:  See Ukraine’s Answers to the First List of Questions, para. 106.] 

According to the State Forest Resources Agency of Ukraine,[footnoteRef:27] the number of cases of illegal logging in 2018 was 5.384, while in 2019 this figure decreased to 4.993. Further, according to the Prosecutor General's Office of Ukraine, which is responsible for administering the Unified Register of Pre-Trial Investigations, the number of criminal cases for illegal logging sent to courts fell from 415 in 2018 to 197 in 2019. [27:  Public Annual Report (2019) of the State Forest Resources Agency of Ukraine, Section 2.2.1, Figure “Number of cases of illegal logging in 2010-2019” (p. 10) (the chart with columns is not shown in the English translation, but is shown at p. 12 of the UA version of the report), Exhibit UKR-01.] 

[bookmark: _Hlk47079723]By the adoption of the above-mentioned law, a separate criminal offence for illicit export of timber and sawn wood from valuable and rare wood species listed in Article 1 of Law No. 2860-IV[footnoteRef:28] and unprocessed timber was introduced. Prior to 2019, such actions would amount to the offence for smuggling. In 2019, only 5 criminal cases for illicit export of timber were registered in the Unified Register of Pre-Trial Investigations. [28:  See Exhibit EU-01; Exhibit UKR-02.] 

[bookmark: _Hlk47079737]With regard to the mandatory electronic timber accounting system introduced at the end of 2019,[footnoteRef:29] this measure shows positive effects on combating illegal logging. For example, the Ukrainian register of court decisions shows only one judgment of conviction related to a person’s crime aimed at, inter alia, avoiding to register with the electronic timber accounting system a certain amount of timber being transported from the Chornobyl area.[footnoteRef:30] [29:  See Ukraine’s Written Submission, para. 47; Ukraine’s Answers to the First List of Questions, paras. 5 and 104.]  [30:  See Judgment of Conviction of the Ivankivskyi District Court of Kyiv Region, Case No. 366/620/20, 13 May 2020, http://reyestr.court.gov.ua/Review/89189289.] 

[bookmark: _Hlk47079757]It is to be precised that the electronic timber accounting system is not new for the Ukrainian forest industry – although it became mandatory in 2019. According to the State Forest Resources Agency of Ukraine responsible for administering this system, the number of forest enterprises connected to the system increased from 5 in 2010 to 347 in 2019;[footnoteRef:31] progress is still needed: as of 17 February 2020, the number of connected users amounted to 503 out of total 805 forest users.[footnoteRef:32] [31:  https://www.ukrforest.com/eod.]  [32:  Public Annual Report (2019) of the State Forest Resources Agency of Ukraine, Section 2.3.3 (p. 15), Exhibit UKR-01.] 

[bookmark: _Hlk47080094]However, the current regime provides only an incomplete picture. 
The European Union has been quite critic with Ukraine regarding the information it can provide in this arbitration proceeding regarding illegal logging and insists that Ukraine still fails to show any clear causal relation between illegal logging and export of wood.
Of course, Ukraine can only mention what its administration has officially witnessed and recorded – which shows a clear efficiency of the policy implemented. The point is that Ukraine is still lacking precise evidence and figures of the actual extent of the problem, but if it is needed to put arguments on the table, Ukraine would like to refer to the Report of a non-profit organisation Earthsight “Complicit in Corruption” published in 2018, cited previously in its Written Submission, in order to enlighten the measure of the threat.
[bookmark: _Hlk47080138]According to the mentioned Report “illegal sanitary felling currently represents 38-44% of total production and exports”.[footnoteRef:33] [33:  Complicit in Corruption, How billion-dollar firms and EU governments are failing Ukraine’s forests, Earthsight, 2018, pages 4 and 5, available at https://fe8a03e2-1131-44e7-a06a-fb468c2a30d4.filesusr.com/ugd/624187_673e3aa69ed84129bdfeb91b6aa9ec17.pdf.] 

On the assumption that 38-44% of timber is harvested by way of allegedly “illegal sanitary felling”, and, thus, most of such logs are exported, the introduction of a log export ban is, therefore, a justified measure in combatting illegal logging and smuggling because it is relatively easy to enforce by way of introducing, among other things, the system of certification of timber origin, etc.
What does the mentioned Report say? It is quite long. Some extracts can be of interest for this Arbitration Panel:
“The EU buyers of Ukrainian wood include many of the world’s largest multinational wood processing companies. We found many of these companies are mentioned in ongoing criminal investigations relating to illegal logging, illegal wood exports and related corruption. One has even been specifically implicated in the corrupt scheme masterminded by the former forest chief. All of them continue to import large volumes of wood from state logging enterprises which are the subject of such investigations.
Products produced by these companies, potentially tainted with Ukrainian wood of illegal origin, are to be found on sale throughout the EU, including in branches of the largest DIY, furniture and supermarket chains on the continent.” [footnoteRef:34] [34:  Complicit In Corruption, How billion-dollar firms and EU governments are failing Ukraine’s forests, Earthsight, page 3.] 

“[…]The EU is providing some useful funding and support to forest governance reforms in Ukraine. Yet its greatest influence has instead been applied to forcing the Ukrainian government to overturn its log export ban, efforts this report shows have been lobbied for by many of the same EU timber processing giants we found to be consuming suspect wood.”[footnoteRef:35] [35:  Ibid, page 8.] 

1. [bookmark: _Toc51604310]Emergency in international relations
[bookmark: _Hlk47080289]Another difficulty for Ukraine is that it has faced a war on its own soil, both in temporarily occupied territory of the Autonomous Republic of Crimea and a part of temporarily occupied territories in the Donetsk and Luhansk regions. Article XXI(b)(iii) of the GATT 1994 provides that Ukraine is not prevented from taking “any action which it considers necessary for the protection of its essential security interests” “in time of war or other emergency in international relations”. Indeed, the Panel in DS512 “Russia – Measures concerning traffic in transit” determined that the situation between Ukraine and Russia was an “emergency in international relations”,[footnoteRef:36] and that the situation was such between 2014 and 2016.[footnoteRef:37] Thus, the “2015 temporary export ban” was being “taken in time of” an “emergency in international relations” under Article XXI(b)(iii) of the GATT 1994. This is a crucial element of context, in order to assess whether Ukraine was in a position to adopt other types of measures. [36:  Panel Report, Russia – Traffic in Transit, para. 7.76.]  [37:  Panel Report, Russia – Traffic in Transit, paras. 7.122-7.123.] 

[bookmark: _Hlk47080488][bookmark: _Hlk47080505]At this juncture, it is convenient to address Issue 22 of the Panel’s List of issues to address in the hearings.[footnoteRef:38] The Arbitration Panel seems to query whether it makes sense for Ukraine to adopt temporary ban on export destined to all foreign territories, and not only destined to Russia, as a measure of protection of its essential security interests, despite the fact that Ukraine was facing problems with Russia only. [38:  Panel’s Suggestions for Issues to Address in the Hearings dated 16 June 2020, Issue 22.] 

But, first, the GATT 1994 does not restrict the right of a Party under Article XXI(b)(iii) to take action having effect only vis-a-vis the Party or Parties directly involved in the situation of emergency in international relations. In time of war or emergency in international relations, a State will normally adopt all sorts of measures destined to reinforce its capacity to face the situation created by this emergency. In the current case, a large part of Ukraine’s territory covered by forestry and coal mines and industries crucial for its energy sector was occupied and therefore out of reach. This created the necessity for Ukraine to secure its capacity of producing its own energy from wood – a sensible question also because of Ukraine’s dependency on Russia’s gas. Also, since a large part of its forestry was destroyed, Ukraine considered that what was left of its forestry, as a resource that is inherently limited in Ukraine, was needing urgent enhanced protection. Thus, Ukraine has taken a non-discriminatory approach in introducing a general – but temporary – measure, related to the export of wood rather than specific measure targeting a certain country because what the essential security interest of Ukraine required was to protect its resource as such.
[bookmark: _Hlk47080518]Second, the situation of emergency in international relations that Ukraine was facing in 2014 and is still facing is the relevant factual background to be taken into account when assessing whether Ukraine could have adopted measures other than the erga omnes temporary ban to implement its legitimate environmental protection policy. 
[bookmark: _Hlk47080543]The factual background, demonstrating both the ongoing efforts made by Ukraine to improve the protection of its environment in a difficult context and the need to achieve better results, is the one against which the measures challenged by the European Union must be assessed. Ukraine claims that they are part and parcel of this overall policy and that they were the only workable measures that Ukraine could take in the situation it was confronted to. 
[bookmark: _Toc51604311]Section 3.  The European Union’s claim in context
It is undisputable that the “2015 temporary export ban” is a temporary ban and will automatically be removed in 5 years from now. The European Union submits, as noted by the Arbitration Panel in Issue 39 suggested for discussion during the hearings,[footnoteRef:39] that Ukraine’s temporary export ban would be burdensome for its consumers or producers.  [39:  Panel’s Suggestions for Issues to Address in the Hearings dated 16 June 2020, Issue 39.] 

There is no evidence of this assertion.[footnoteRef:40]  By contrast, it can be recalled again that there are 182 million hectares of forest in the European Union. This is 18 times more than in Ukraine where the total area of forest lands is 10.4 million hectares. Forests cover 43 % of the European Union’s land area while forests cover only 15.9 % of the Ukrainian land area. [40:  See Responses by the European Union to the First List of Questions, paras. 204-206.] 

Further, the European Union cannot be said short of forestry resources or of wood. Wood is abundant in the European Union. Far more abundant that in Ukraine. That is a point that is helpful to keep in mind in order to take the measure of this case: wood from Ukraine is, for example, not comparable to rare earth from China, as discussed in the case China – Rare Earth before the Appellate Body of the WTO, to which the European Union refers. To recall, in this case, China accounted for at least 90% of global production of rare earths, 80% of tungsten, and 35% of the world's molybdenum supply. The challenged Chinese export restrictions that were contested are in sharp contrast with the measures at stake before this Arbitration Panel.[footnoteRef:41] Ukraine does not try to keep for itself natural resources on which it has a monopoly or a quasi-monopoly. To the contrary, the said resources are abundant in the European Union, and far more than in Ukraine.[footnoteRef:42] [41:  Appellate Body Report, China – Measures related to the Exportation of Rare Earths, Tungsten, and Molybdenum, para. 4.12.]  [42:  It is also worth noting that the European Union mentions in paragraph 11 of its Responses to the First List of Questions that it has increased its own production of round wood from 428 million cubic meters in 2010 to 501 million cubic meters in 2018, precising “and thus possibly also compensated for some lost imports”. A closer look at the figures is interesting. The converting factor for cubic meters versus tons of round wood is 1.43 for softwood, and 1.25 for hardwood (https://www.forestresearch.gov.uk/tools-and-resources/statistics/forestry-statistics/forestry-statistics-2016-introduction/sources/timber/conversion-factors/). Assuming that the figures given by the European Union concern softwood, they are estimated in tons: 299 million tons in 2010, and 350 million tons in 2018. The increase in the European Union’s production is therefore of 51 million tons between 2010 and 2018. It can be compared with the lost imports during the same period mentioned by the European Union, which is 4 million tons.] 

[bookmark: _Toc51604312][bookmark: _Toc47034925]Part 2: 	Legal Argument 
Mr. Chairperson, Members of the Arbitration Panel.
The rights and obligations of the Parties discussed before you are not to be assessed solely under the prism of the GATT 1994, and more specifically under the first paragraph of the well-known Article XI of the GATT 1994, contrary to what the European Union suggests.
It is the Association Agreement which regulates relations between the Parties in this dispute, not the GATT 1994 as such. Certainly, according to Article 35 of the Association Agreement, Article XI of the GATT 1994 is to be taken into account. But this is only to the extent that it provides exceptions to the basic rule established by Article 35 of the Association Agreement. After stating that certain trade restrictions are not allowed, Article 35 adds: “except as otherwise provided in this Agreement or in accordance with Article XI of the GATT 1994 and its interpretative note”. This is the only reference to Article XI, and it concerns only the exception it contains which are at Article XI:2 of the GATT 1994. Ukraine concludes that this excludes Article XI:1 of the GATT 1994 as an applicable “legal standard” for this case. Article XI of the GATT 1994 is relevant to the sole extent that it provides exceptions to the basic rule set out in Article 35 of the Association Agreement, as provided for in the 2nd paragraph of Article XI of the GATT 1994.
It is therefore required to focus on the Association Agreement. The Association Agreement is a comprehensive international treaty designed at “achieving an even-closer convergence of position on bilateral, regional and international issues of mutual interest” between Ukraine, on the one side, and the European Union, its members States and the European Atomic Energy Community, on the other. It encompasses political, social, economic cooperation, and financial cooperation agendas, each as separate Titles to the Association Agreement. And, relevant to the instant case, this international instrument provides for a 312-Article long Title IV dealing with “Trade and Trade-Related Matters”.
This Agreement has considerably and extensively upgraded the levels of international obligations and rights recognized between the Parties. It is this Agreement, in all its relevant components which must be considered. 
Under this background, Ukraine will now address four points, in turn:
0. The timing of the European Union’s claim, at a moment when the implementation of the Association Agreement is still under a transitional period;
0. The non-invocation of the relevant mechanisms provided for by the Association Agreement for addressing the matter of this case, and the consequence that derives from the European Union’s mistake;
0. The rights provided by the Association Agreement to both Parties when considering questions involving trade and environmental matters;
0. And finally, it will be recalled that according to Ukraine the challenged measures fall under the exceptions provided for in Article 36 of the Association Agreement.
[bookmark: _Toc51604313][bookmark: _Toc47034926]Section 1: 	The Association Agreement, the sole legal basis for the present dispute, aims at establishing progressively a free trade area, over a transitional period. The transitional period is not over, so the European Union’s claim is legally unfounded
Mr Chairperson, Members of the Arbitration Panel, let me first address the timing of this case in recalling that under Article 25 of Title IV of the Association Agreement, the common objective of the Parties is:
“to progressively establish a free trade area over a transitional period of 10 years starting from the entry into force of this Agreement, in accordance with the provisions of this Agreement and in conformity with Article XXIV of the [GATT 1994]”.[footnoteRef:43] [43:  Association Agreement, Article 25.] 

One can immediately note the very difference between the Association Agreement and the GATT 1994. The Association Agreement is about the establishment of a free-trade area. This is not the case of the GATT 1994, which does not create a free-trade area. In fact, the GATT 1994 discusses free-trade areas as exceptions to its provisions. And, indeed the Association Agreement creates exceptions to the obligations of the Parties under the GATT 1994. 
It derives from Article 25 of the Association Agreement that for the free trade area to be established, a 10-year period is granted to each Party. This 10-year period is not over yet. And the reality is that Ukraine does take this opportunity to duly address the matters it has to fix in order to be able to effectively finalize this free trade area when the transitional period will be over. 
In this context, it is to be questioned whether the European Union’s request for arbitration is consistent with the understanding that the implementation of the free-trade area is progressive, and that we are now in the middle of the transitional period. 
Of course, some obligations mentioned in the Association Agreement did enter into full effect immediately after its entry into force. For instance, Article 32 of this Agreement provides that: 
“Upon entry into force of this Agreement, no Party shall maintain, introduce or reintroduce export subsidies or other measures with equivalent effect on agricultural goods destined for the territory of the other Party”. 
Other Articles of Title IV of the Association Agreement also specify that they shall apply as soon as this instrument enters into force: this is the case of Article 69 related to each party’s general import conditions, of Article 88 establishing the national and most favourable nation treatments of the other parties’ companies, of Article 145 dealing with the movement on transactional payments, and so on.
All these Articles, like Article 35, are part of the same Title IV of the Association Agreement and are designed to allow for the progressive establishment of the free-trade area. However, when Articles 32, 69, 88 or 145 make clear that notwithstanding the 10-year transitional period, the obligations they set up – or part of them – apply “upon entry into force of this Agreement”, by a sharp contrast, the very provision upon which the European Union bases its case does not provide for its immediate implementation. 
Mr. Chairperson, Members of the Arbitration Panel, you have of course taken due note that we have now before us two crucial elements, namely the object and purpose of the Association Agreement, that is, the progressive establishment, over a period of ten years, of a free-trade area, and the context in which Article 35, which interpretation is disputed between the Parties, should be read. It is of course not necessary to recall that, in the words of the Vienna Convention on the Law of Treaties, a treaty provision “shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose”.
Here, is it undisputable that Article 35 does not say that it applies “upon entry into force of the Association Agreement”. There is, therefore, no indication in the text itself of the moment of its entry into operation. But, as we have seen, the context confirms that, when a provision is expected to be implemented “upon entry into force of the Agreement”, it is expressly stated, in black letters. Thus, since the obligation of Article 35 does not take its full legal effect “upon entry into force” of the Agreement, it does so at the expiry of the 10-year period. And this interpretation is fully consistent with the object and purpose of the Association Agreement, which is the progressive establishment of a free-trade area, to be completed in 5 years from now.
To conclude on this point, Ukraine is of the view that Article 35 of the Association Agreement cannot be opposed by one Party against another in any arbitration proceeding until whether they agree to consider that Article 35 is in full force, or the end of the 10-year period agreed between the Parties to progressively establish a free-trade area.
It is interesting to note that a comparable legal system had been in place with respect to the original GATT, in 1948. Indeed, under the Protocol of Provisional Application of the GATT, the signatories undertook to apply provisionally, on and after 1 January 1948, Parts I and III of the GATT. Insofar as Part II was concerned, they committed to apply its provisions only: “to the fullest extent not inconsistent with existing legislation”.[footnoteRef:44] Article XI of the GATT, which the European Union tends to assimilate to Article 35 of the Association Agreement, is in Part II. Thus, it was not to be implemented immediately but, during the provisional application period, only “to the fullest extent not inconsistent with existing legislation”. [44:  Protocol of Provisional Application of the General Agreement on Tariffs and Trade, 30 October 1947, para. 1.
] 

For these reasons, the European Union’s claim appears legally unfounded as it relies on Article 35 of the Association Agreement. 
A further point should be made here. The Arbitration Panel has queried the Parties on the difference, in legal terms, between temporary and permanent prohibitions and restrictions. The text of Article 35 of the Association Agreement states in relevant part that “’[N]o Party shall adopt or maintain any prohibition or restriction or any measure having an equivalent effect… on the export of any good …”. Ukraine notes in passing that this provision acknowledges that there can exist situations where prohibitions or restrictions to exportation of certain good exist before the entry into force of Article 35, notwithstanding previous obligations to the contrary. If it were not the case, then the word “maintain” would not have been retained.
Since, as already shown, Article 35 is due to develop its binding effects when the transitional period will be over, the obligation “not to maintain” a prohibition cannot, by hypothesis, be violated if the prohibition is “temporary”, precisely destined to be cancelled at the end of the transitional period. It follows that there is a legal difference between a temporary and a permanent ban. A temporary ban, which will not be maintained after the end of the transitional period, cannot be inconsistent with Article 35, while a permanent ban which is programmed to be maintained after the end of the transitional period could be inconsistent with Article 35.
[bookmark: _Toc51604314][bookmark: _Toc47034927]Section 2: 	In any event, the subject matter of the present dispute falls within the ambit of Chapter 13 of the Association Agreement, the procedures of which have not been activated by the European Union
Mr. Chairperson, Members of the Arbitration Panel.
Let us turn now to another crucial point of contention between the Parties, which is, in substance, about the rules applicable to the subject matter of this case.
The European Union claims that Ukraine violates Article 35 of the Association Agreement by maintaining certain regulations. By contrast, as is clear from the written submissions, Ukraine affirms that the challenged measures are a mere exercise of its right to regulate its own level of environmental protection, a right which is duly recognised in Chapter 13 of the Agreement, at Article 290. 
Is Ukraine correct to state that it has acted in the exercise of its right to regulate? This is, as already said, a key point. Indeed, if, as Ukraine affirms, Ukraine exercised its right to regulate under Chapter 13 of the Association Agreement, there is simply no possible claim that it has violated Article 35 of the Association Agreement. As a matter of legal logic, one cannot at the same time exercise a right recognized by an international agreement and violate this same agreement.
This legal logic, according to which one cannot at the same time exercise a right recognized by an agreement and violate this same agreement, is duly reflected in the Association Agreement in the fact that the right to regulate under Article 290 is an exception to the trade rules of Article 35. Indeed, the prohibitions of Article 35 apply: “except as otherwise provided in this Agreement”.[footnoteRef:45] Precisely, Article 290 can only be seen as such an exception to the prohibitions of Article 35, and it is indeed an exception “provided in” the Agreement. [45:  Article 35 of the Association Agreement titled “Import and export restrictions” reads:
“No Party shall adopt of maintain any prohibition or restriction or any measure having an equivalent effect on the import of any good of the other Party or on the export or sale for export of any good destined for the territory of the other Party, except as otherwise provided in this Agreement or in accordance with Article XI of GATT 1994 and its interpretative notes. To this end, Article XI of GATT 1994 and its interpretative notes are incorporated into, and made an integral part of this Agreement” (emphasis added).] 

This is Ukraine’s understanding of the relation between Articles 290 and 35 of the Association Agreement. Ukraine wishes to clarify a point, Mr Chairperson: Ukraine does not claim that each Party as an unlimited and unqualified right to regulate any field they see fit. It claims no more, but no less, than what the Association Agreement provides for, namely a right to regulate its own levels of domestic environmental protection. 
In passing, Ukraine notes that, for its part, the European Union fails to provide a sound meaning to the treaty recognition of Ukraine’s “right to regulate” its own environmental protections. In substance, according to the European Union, this “Right to regulate” would be nothing different from the exceptions of Article XX of the GATT 1994. As if the necessity to protect the environment had not reached a far different level of concern since 1994. So much has occurred since the Rio Declaration of 1992, including recurring dramatic climatic disasters, like floods or huge forest fires, the rise of the ocean, all linked to the destruction of our environment. International law has too slowly evolved. But some evolution did occur. So much so that the European Union has itself made an aggiornamento of its own policy, in now triggering each and every support to foreign countries to respect of the highest levels of protection of the environment. Priorities in international relations have changed. And this is also reflected in the Association Agreement. 
Mr Chairperson, it cannot be right that when Parties have devoted an express right to regulate in their Association Agreement, they were merely referring to pre-existing GATT 1994 rules. If it were right, then Article 290 would be devoid of any effet utile, which would not be an acceptable interpretation of the Association Agreement. Ukraine should recall that as soon as in the first case decided by the International Court of Justice, this Court agreed on the relevance of the rule ut res magis valeat quam pereat, in stating that:
“in case of doubt, … the Court must, if it does not involve doing violence to their terms, be construed in a manner enabling the clauses themselves to have appropriate effects”.[footnoteRef:46] [46:  Corfu Channel case, Judgment of April 9th, 1949: I.C.J. Reports 1949, p 24.] 

In other words, the treaty interpreter is to ascertain and give effect to a legally operative meaning for the terms of the treaty. The applicable fundamental principle of effet utile is that a treaty interpreter is not free to adopt a meaning that would reduce parts of a treaty to redundancy or inutility.[footnoteRef:47] [47:  Appellate Body Report, Canada – Dairy, para.133 with reference to Appellate Body Report, United States – Standards for Reformulated and Conventional Gasoline, WT/DS2/AB/R, adopted 20 May 1996, p. 23; Appellate Body Report, Japan – Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, adopted 1 November 1996, p. 12.] 

It derives from what has just been said that the very first question put by the European Union’s claim is whether the challenged measures pertain to the mere exercise by Ukraine of its right to regulate under Article 290. As will be shown now, the simple answer is yes.
To recall, Article 290 (1) reads as follows: 
“Recognising the right of the Parties to establish and regulate their own levels of domestic environmental and labour protection and sustainable development policies and priorities, in line with relevant internationally recognised principles and agreements, and to adopt or modify their legislation accordingly, the Parties shall ensure that their legislation provides for high levels of environmental and labour protection and shall strive to continue to improve that legislation.”[footnoteRef:48]  [48:  Association Agreement, Article 290.] 

Pursuant to this provision, each Party has a “right to establish and regulate [its] own levels of domestic environmental protection and sustainable development policies and priorities”. The key terms are “right to regulate”, and “their own levels of protection and policies”. What else did Ukraine in adopting the challenged measures than exercising its right to regulate its own level of protection of its environment?
Ukraine’s view is that it does not derive from the fact that the “levels of protection” mentioned in Article 290 must be “in line with relevant recognized principles and agreements”, that a maximum is imposed to the Parties as to these levels of protection. To the contrary, the international approach consists in fixing minimum protection that States are called to respect, but that they are very much welcome to rise as much as they can. For example, when States commit to achieve at least a minimum reduction of their production of CO2, of course, they are very much welcome to achieve a much higher reduction. As an illustration, Article 8(d) of the Convention on biological diversity (1992) provides that States must “promote the protection of ecosystems, natural habitats and the maintenance of viable populations of species in natural surroundings”, “as far as possible and as appropriate”.[footnoteRef:49] Also, Article 4(d) of the Convention on Climate Change signed in 1992 provides that States must “promote sustainable management, and promote and cooperate in the conservation and enhancement, as appropriate, of sinks and reservoirs of all greenhouse gases not controlled by the Montreal Protocol, including … forests …”, and precises that they must do so in light of “their specific national and regional development priorities, objectives and circumstances”.[footnoteRef:50] Of course, also, under the Paris Agreement, the more Ukraine contributes to the reduction or absorption of CO2 with its forest, the best. [49:  See Ukraine’s Answers to the First List of Questions, para 69.]  [50:  See Ukraine’s Answers to the First List of Questions, para 70.] 

In other words, if it is not disputed that under internationally recognized principle and agreements forests and the environment must be protected, and this for many reasons, including in the context of the fight against climate change, there is simply no internationally recognized principle or agreement prohibiting a State to establish a high level of protection of its environment, including when it comes to its forests.
Ukraine submits that the challenged measures are adopted by Ukraine “to establish and regulate [its] own levels of domestic environmental and sustainable development policies and priorities”. The European Union argues in paragraph 30 of its Responses to Questions from Ukraine that these measures are not necessary.[footnoteRef:51] Ukraine disagrees and has demonstrated both that these measures are part of a comprehensive policy of protection of its environment, and their necessity. But, in any event, the “necessity” criteria is irrelevant to the application of Article 290 of the Association Agreement. Under this provision, Ukraine is entitled to fix its “own levels” of protection, without been limited to what is arguably “necessary”. In other words, Ukraine has fixed its own levels of protection, including in adopting the challenged measures, because it considered it necessary, but there is no need for these measures to pass a necessity test in order to be consistent with Article 290 of the Association Agreement.  [51:  Responses by the European Union to Ukraine’s Questions, para. 30; see also Responses by the European Union to the First List of Questions, paras. 179 and 186.] 

Yet, the European Union’s key assertion is that this “right to regulate” its own levels of protection of the environment cannot be used, in so far as it has an effect on trade, in disrespect of the trade rule provided for at Article 35.[footnoteRef:52]  [52:  Responses by the European Union to Ukraine’s Questions, paras. 49-50.] 

But this is not what the Association Agreement says. Chapter 13 of the Association Agreement provides that insofar as the right to regulate for the protection of forests, recognized by Article 290, is concerned, its impact on trade is addressed in the same Chapter 13, by Article 294, titled “Trade in forest products”, not by Article 35. Indeed, Article 294 provides that:
“In order to promote the sustainable management of forest resources, Parties commit to work together to improve forest law enforcement and governance and promote trade in legal and sustainable forest products”.[footnoteRef:53]  [53:  Association Agreement, Article 294.] 

Also, when it comes to non-tariff barriers related to forest products, like trade bans, Article 293(2) provides that:
“The Parties shall strive to facilitate and promote trade and foreign direct investment in environmental goods, services and technologies, sustainable renewable-energy and energy-efficient products and services, and eco-labelled goods, including through addressing related non-tariff barriers”.[footnoteRef:54] [54:  Association Agreement, Article 293(2).] 

Under this background, Ukraine argues that:
1. It has established its own levels of domestic environmental protection and sustainable development;
1. This includes the challenged “2005 export ban” and “2015 temporary export ban”;
1. The “2015 temporary export ban” has been adopted for a temporary period of 10 years. Ukraine needs these 10 years to guarantee, as required by Article 294 of the Association Agreement, a sustainable management of its forest resources, with the support of the European Union, and to “improve forest law enforcement and governance, and promote trade in legal and sustainable forest products”, as required by Article 293(2) of the Association Agreement, and
1. As required by Article 293(2) of the Association Agreement,[footnoteRef:55] Ukraine effectively “strive(s) to facilitate and promote” trade in environmental goods – which includes wood, by adopting many rules for better management of its forestry resources. [55:  Association Agreement, Article 293(2).] 

It derives from what has just been said that this case is plainly a Chapter 13 of the Association Agreement case.
There is a further point to support this obvious conclusion, and here it can be referred to Issue 41 of the List of issues that the Arbitration Panel has suggested the Parties to address.[footnoteRef:56] As noted by the Arbitration Panel, Ukraine considers that Article 296(2) of the Association Agreement is a standstill clause. It can also be said a “non-regression” clause. Pursuant to this clause: [56:  Panel’s Suggestions for Issues to Address in the Hearings dated 16 June 2020, Issue 41.] 

“A Party shall not weaken or reduce the environmental or labour protection afforded by its laws to encourage trade or investment, by waiving or otherwise derogating from, or offering to waive or otherwise derogate from, its laws, regulations or standards, in a manner affecting trade or investment between the Parties.”[footnoteRef:57]  [57:  Association Agreement, Article 296(2).] 

According to Ukraine, it derives from this clause that Ukraine cannot reduce the level of its existing environmental protections as established before the entry into force of the Association Agreement, as is the case of the “2005 export ban” and of the “2015 temporary export ban”, with a view to encourage trade of wood with the European Union.
The European Union replies that if this clause prohibits a Party to “waive” or “derogate from” a generally applicable measure, it does not prohibit this Party to “repeal” the said measure.[footnoteRef:58] [58:  Response by the European Union to the First List of Questions to the Parties, para. 293.] 

Ukraine disagrees. As rightly written by the doctrine, on the basis of reliable law dictionaries:
“The ordinary meaning of “waive” is “[t]o abandon, renounce, or surrender (a claim, privilege, right, etc.); to give up (a right or claim) voluntarily,” or “[t]o refrain from insisting on (a strict rule, formality, etc.); to forgo.” The ordinary meaning of “derogate” is “to detract” or “[t]he partial repeal or abrogation of a law by a later act that limits its scope or impairs its utility and force.” Thus, the non-regression clauses using these terms prohibit the voluntary non-application of, or exemption from, an environmental measure (“waive”), as well as the repeal of such a measure or an amendment that somehow impairs or limits its effectiveness or scope (“derogate”).”[footnoteRef:59] [59:  Andrew D Mitchell And James Munro, “No Retreat: An Emerging Principle Of Non- Regression From Environmental Protections In International Investment Law”, Georgetown Journal of International Law, Vol. 50, 2019, pp. 674-675. Available at https://www.law.georgetown.edu/international-law-journal/wp-content/uploads/sites/21/2019/10/GT-GJIL190042.pdf.] 

The European Union also argues that Article 296(2) does not prevent a party from lowering its level of protection as part of a generally applicable measure, because if it were not the case it would be in contradiction with the “right to regulate” pursuant to Article 290(1).[footnoteRef:60] [60:  Response by the European Union to the First List of Questions to the Parties, para. 293.] 

Again, Ukraine disagrees. As rightly demonstrated by the doctrine, the correct articulation of these two provisions is as follows:
“non-regression clauses and their textual “sovereign rights” to set levels of environmental protection can be read harmoniously by construing such “sovereign rights” as contingent upon not regressing from levels of protection as a means of encouraging” trade.[footnoteRef:61] [61:  Andrew D Mitchell And James Munro, “No Retreat: An Emerging Principle Of Non- Regression From Environmental Protections In International Investment Law” op. cit.., pp. 688-689.] 

Mr Chairperson, Members of the Arbitration Panel, Ukraine is at pain in understanding what is the meaning of Article 296(2) according to the European Union in its answer to your First list of Questions.[footnoteRef:62] In fact, the correct question is not which of Article 35 or Article 296(2) of the Association Agreement has the highest rank, in order to settle a conflict between these two clauses, because there is simply no conflict. There is no difficulty at all in interpreting the two clauses harmoniously on the basis of their ordinary meaning. Indeed, Article 35 is very clear in providing that the prohibitions it establishes apply “except as otherwise provided in this Agreement”. That means that if another provision of the Agreement provides otherwise, then Article 35 does not apply. Plainly, Article 296(2) “provides otherwise”. [62:  Response by the European Union to the First List of Questions to the Parties, paras. 291-292.] 

Mr. Chairperson, Members of the Arbitration Panel, this is what all this case is about: Ukraine’s challenged conduct under Article 35 of the Association Agreement is in reality plainly consistent with Chapter 13 of the Association Agreement. Of course, the European Union does not agree that Ukraine acts under Chapter 13. There is, therefore, undoubtedly, an issue opposing the Parties as to the correct implementation or interpretation of the provisions of Chapter 13.
At this point, it is worth recalling that Article 300(7) of the Association Agreement, which is included in Chapter 13 of this Agreement, provides that:
“For any matter arising under this Chapter, the Parties shall only have recourse to the procedures provided for in Articles 300 and 301 of this Agreement”.[footnoteRef:63]  [63:  Association Agreement, Article 300(7).] 

The key terms here are:
1. “For any matter arising under this Chapter”; 
obviously, as has just been demonstrated, the issue opposing the Parties is plainly a matter arising under Chapter 13;
1. “only have recourse to the procedures provided for in Articles 300 and 301”. 
It is plain that the European Union did not respect this provision in having recourse to the procedures of Chapter 14 of the Association Agreement. It is indeed worth recalling that Article 304, which is about the “Scope” of Chapter 14 related to “Dispute Settlement”, provides that:[footnoteRef:64] [64:  Association Agreement, Article 300(7).] 

“The provisions of this Chapter [this is Chapter 14] apply in respect to any dispute concerning the interpretation and application of the provisions of Title IV of this Agreement except as otherwise expressly provided.” (bold added).
Under this Article, any dispute related to any trade and trade-related matter can be resolved by means of arbitration and any Arbitration Panel would have jurisdiction to handle such dispute unless otherwise expressly provided. And, of course, Article 300 does expressly provide otherwise with respect to “any matter arising under” Chapter 13. The current dispute definitely relates to the trade in forest products (unprocessed timber; timber and sawn wood from 10 valuable and rare wood species listed in Article 1 of Law No. 2860-IV[footnoteRef:65]). It is therefore arising under Chapter 13, and it must be resolved only according to the procedures provided for in Articles 300 and 301 of the Association Agreement. [65:  See Exhibit EU-01; Exhibit UKR-02.] 

The European Union has therefore erred in seizing the current Arbitration Panel, for addressing a matter arising under Chapter 13 of the Association Agreement. As a consequence, the Arbitration Panel cannot address this matter, because it has no jurisdiction, or because the request for the establishment of an arbitration panel is inadmissible.
[bookmark: _Toc51604315][bookmark: _Toc47034928]Section 3: 	Ukraine submits that the challenged measures are not inconsistent with Article 35 “per se”
Mr Chairperson, Members of the Arbitration Panel, it is now time to turn to the third point to be made by Ukraine in this Oral Statement, which is that should this Arbitration Panel, contrary to what has just been said, consider that it has jurisdiction and that its scrutiny must be based on Articles 35 and 36 of the Association Agreement, the very first point that would have to be clarified is the interpretation of Article 35.
It is a convenient place to address Issue 31 proposed for discussion by the Parties during these hearings.[footnoteRef:66] It queries whether Article 35 of the Association Agreement merely replicates the essence of Articles 34 and 35 of the Treaty on the Functioning of the European Union (“TFEU”) and whether the European Court of Justice (“ECJ”) case law is relevant to the interpretation of Article 35 of the Association Agreement. [66:  Panel’s Suggestions for Issues to Address in the Hearings dated 16 June 2020, Issue 31.] 

[bookmark: _Hlk47080827]Ukraine cannot agree that Article 35 of the Association Agreement replicates the essence of Articles 34 and 35 TFEU. The wording is very different. Also, Ukraine is of the view that the ECJ case law is irrelevant, not only because the ECJ, in which no Ukrainian Judge sit on the bench, has no authority to interpret the Association Agreement, but also because the ECJ does not interpret the European Union law in application of the customary rules of treaty interpretation as codified in the Vienna Convention on the Law of Treaties. The ECJ applies its own standards of interpretation, since it considers that the European Union legal order is an “autonomous” legal order, in which the rules of interpretation are specific to the European Union’s project.
[bookmark: _Hlk47080921][bookmark: _Hlk47080907]With respect to the proper interpretation of Article 35 of the Association Agreement, Ukraine has submitted that the key term in Article 35 is the notion of “effect”. It has argued that a measure is incompatible with Article 35 to the extent that it has a certain “effect”, and that this effect must be demonstrated.
[bookmark: _Hlk47080930]The European Union claims that the effect is irrelevant. According to the European Union, at paragraph 74 of its Responses to the First List of Questions, “[e]xport prohibitions are incompatible per se by Article 35”.[footnoteRef:67] [67:  Response by the European Union to the First List of Questions to the Parties, para. 74.] 

[bookmark: _Hlk47080943]But that is not what Article 35 of the Association Agreement says. The text of Article 35 reads in relevant part as follows:
[bookmark: _Hlk47080956]“No Party shall adopt or maintain any prohibition on the export or sale for export of any good destined for the territory of the other Party”.[footnoteRef:68] [68:  Association Agreement, Article 35.] 

[bookmark: _Hlk47080964]It derives from this text that a threefold test must be met for a measure to be concerned:
0. [bookmark: _Hlk47081008]What is the nature of the measure? – a “prohibition”;
0. [bookmark: _Hlk47081015]What is the nature of the activity subject to the prohibition? – “export or sale for export”, and
0. [bookmark: _Hlk47081022]What is the nature of the goods to be exported? – goods characterized by the fact that they are destined for the territory of the other Party.
[bookmark: _Hlk47081029]The terms “destined for” suggest an actual destination, that is the intended destination of the exportation of a certain good.
[bookmark: _Hlk47081034]So, if the European Union is correct when it contends that the effect of the measures is irrelevant in order to assess whether Article 35 is engaged, then, the only question, in order to know if Article 35 is engaged, is whether the Ukrainian measures prohibit the exportation of goods “destined for the territory of” the European Union. The answer is no. Indeed:
1. [bookmark: _Hlk47081042]The “2005 export ban” prohibits the exportation of certain valuable and rare wood species “beyond the customs territory of Ukraine”. There is strictly no reference to “goods destined for” the territory of the European Union.
1. [bookmark: _Hlk47081048]Likewise, the “2015 temporary export ban” prohibits the exportation of other sorts of wood “beyond the customs territory of Ukraine”. At no point, this measure is designed to specifically address products “destined for the territory” of the European Union.
[bookmark: _Hlk47081057]Under the European Union’s interpretative position, Article 35 is not engaged by the Ukrainian challenged measures.
[bookmark: _Hlk47081066]If it is Ukraine which is right in considering that Article 35 of the Association Agreement relates to measures having an actual effect, then it is the task of the European Union to prove that the challenged measures do concern “goods destined for “the European Union’s territory”. For this, the European Union has to demonstrate the actual effect of the measures. If it finds that goods “destined for the European Union’s territory” are not exported or sold for export, then it has to prove a causal link between, on the one hand, the measure, and, on the other hand, its alleged effect on export to the European Union. Ukraine submits that the European Union did not discharge its burden of proof in this regard.
[bookmark: _Hlk47082014]Two further related points can be made here.
[bookmark: _Hlk47082036][bookmark: _Hlk47082060]The first is with respect to Article XI of the GATT 1994, which, according to the European Union, provides for the same rule as Article 35 of the Association Agreement, which Ukraine contests. According to the European Union, all measures that are “inherently trade restrictive” are incompatible per se with Article XI of the GATT 1994. This is another way of saying that the effect of trade restrictive measures is irrelevant: whatever their effect, if they are inherently trade restrictive, they are prohibited. This is not convincing because, of course, customs duties, taxes, and other charges mentioned are “inherently trade restrictive”, but are not incompatible per se with Article XI of the GATT 1994. Article XI makes a distinction according to the effect of the measures. If a prohibition aims at precluding any trade, and is therefore prohibited, custom duties do not preclude trade – but renders it more costly, and are not prohibited. In the same vein, while a quota authorizes a certain trade but precludes it above a certain point, and is therefore prohibited, a tax does not preclude trade, but renders it more costly, and is not prohibited. Thus, Article XI surely does not outlaw what is “inherently trade restrictive”, but establishes categories of trade restrictions, some being acceptable because they only have effect on the costs for traders, others not, because they have more disrupting effect. Thus, contrary to the European Union’s contention, actual effect does matter in the assessment of what is and what is not authorized under the GATT 1994.
[bookmark: _Hlk47082176][bookmark: _Hlk47082116]The second point relates to Question 46 of the First List of Questions, as well as to Issue 29 suggested by the Panel to be addressed during these hearings. Question 46 of the First List of Questions was asking whether there is a difference, in economic term – in other words, as to its effect – between a prohibition on import of a good, and a prohibition of the export of a good. Ukraine’s answer is that there is a significant difference. Pursuant to a prohibition by State A on import of a good from State B, the producers of State B cannot sell their products any longer to the consumers of State A, with no alternative solution. By contrast, when State A prohibits exports of a good destined to State B, there will be no precluding effect for producers or consumers of State B, if those producers and consumers can still obtain the same good from other sources. In this case, even at a higher cost, the producers of State B will keep being able to carry out their trading activities, with no disruption. This is precisely the case here. The European Union has explained in its Responses to Ukraine’s Question 1 that it did not and cannot evaluate the consequence for European Union’s producers and consumers of the absence of exportation of wood from Ukraine, but suggested that the potential effect could be a higher cost.[footnoteRef:69] As has also been recalled above, the European Union has sufficient forestry resources to compensate the lost import of wood – which the European Union does indeed in increasing significantly its own production. In such circumstances, the economic effect of the export ban is not different from what would be an export duty, and there would be no sound reasons, under the rationale of the GATT 1994, to consider it “inherently prohibited”. [69:  Responses by the European Union to Ukraine’s Questions, paras. 1-5.] 

[bookmark: _Toc51604316][bookmark: _Toc47034929]Section 4: 	Even if Article 35 is engaged, the Ukrainian measures are exempted based on Article 36 of the Association Agreement
Even if Article 35 of the Association Agreement is engaged, the challenged measures must be deemed covered by the exceptions under Article 36 of the same Agreement and, by reference, under Article XX of the GATT 1994. It is therefore the moment to turn to Article XX of the GATT 1994.
[bookmark: _Toc51604317][bookmark: _Toc47034930]A :	The “2005 export ban” is justified under Article XX (b) of the GATT 1994
Ukraine has maintained from the very beginning of this case that the “2005 export ban” was justified under Article XX (b) of the GATT 1994, which authorizes Parties to enact measure “necessary to protect […] plant life […]”.
The conditions to justify an international trade restriction under Article XX of the GATT 1994 has been considered by the WTO’s Appellate Body which noted:
0. in Brazil – Retreaded Tyres, that the measure at issue has to be necessary and apt to produce a material contribution to the achievement of its objective,[footnoteRef:70] [70:  Appellate Body Report, Brazil – Retreaded Tyres, para. 150.] 

0. and in US – Shrimp and US – Shrimp 21.5 proceedings, that this measure must not constitute an arbitrary or unjustifiable discrimination, nor a disguised restriction on international trade. [footnoteRef:71] [71:  Appellate Body Report, United States – Shrimp, para. 150; Appellate Body Report, United States – Shrimp (Article 21.5 – Malaysia), para. 118.] 

It is undeniable that the measure at stake concerns “plant life”: its sole subject-matter is the timber and sawn wood from ten wood species, the exportation of which is prohibited. It is also obvious that the measure is neither discriminatory – it applies to exports to all countries – nor a disguised restriction – since its object is clearly stated. Therefore, the only point that the Arbitration Panel will have to address – if, quod non, it has rejected all the other arguments previously brought by Ukraine – is the European Union contention that this “export ban” would not be necessary to protect these ten wood species and that other less-trade restrictive measures would be available.
To answer this question, it can first be recalled that Ukraine, throughout the present proceedings, has repeatedly noted that the Ukrainian Law No. 2860-IV which introduced the so-called “2005 export ban” is not and should not be construed separately from the rest of the Ukrainian environmental policies regarding forestry resources. Indeed, the Ukrainian Law No. 2860-IV prohibits the exportation of ten species of wood but only because these species are considered “rare and valuable”. Yet, the combination of the two adjectives – “valuable” and “rare” – refers to a category of wood species recurrently referenced in Ukrainian environmental policies as species subject to additional and specific protections. Notably the Forest Code of Ukraine has always provided that “valuable and rare wood” is to be preserved during felling operations. [footnoteRef:72] According to Article 70 of the Forest Code of Ukraine: [72:  Prior to the actual provisions of the Forest Code of Ukraine, its former Article 59 (repealed in 2008), already specified that “during the final felling operations valuable and rare wood and shrubs species, …, shall be preserved”.] 

[d]uring timber harvesting [it] is not allowed [to] fell[] and damage []: valuable and rare trees and shrubs listed in the Red Book of Ukraine”.[footnoteRef:73] [73:  Forest Code of Ukraine, Article 70, Exhibit UKR-39.] 

By qualifying the six wood genera[footnoteRef:74] and the four wood species[footnoteRef:75] concerned by the “2005 export ban” as “rare and valuable”, Ukraine has decided to highlight the importance of these species – five of which are indeed listed in the Red Book of Ukraine[footnoteRef:76] – for the conservation and protection of its forestry resources and its biodiversity,[footnoteRef:77] and therefore, to limit their industrial exploitation, save for the production of fruits and nuts or other products from flowering.[footnoteRef:78] [74:  The genera, including one sub-genus, covered by the “2005 export ban” include:
	(1) “акація” / “acacia” / “Acacia Mill.”;
	(2) “вишня” / “cherry tree” / “Prunus subg. Cerasus Mill.” (sub-genus);
	(3) “груша” / “pear tree” / “Pyrus L.”;
	(4) “горіх” / “walnut tree” / “Juglans L.”;
	(5) “каштан” / “chestnut” / “Castanea Mill.”;
	(6) “ялівець” / “juniper” / “Juniperus L.”]  [75:  The wood species covered by the “2005 export ban” include:
	(1) “берека” / “checker tree / beech” / “Sorbus torminalis (L.) Crantz”
	(2) “тис ягідний” / “common yew” / “Taxus baccata L.”;
	(3) “черешня” / “black cherry tree” / “Prunus avium L.”;
	(4) “явір” / “acer” / “Acer pseudoplatanus L.”]  [76:  Checker trees (Sorbus torminalis (L.)), common yews (Taxus baccata (L.)) (see, the EU’s answer to Panel’s Question No. 52, para. 163, referring to para. 57 to Ukraine’s Written Submission), some of the species of juniper (Juniperus Excelsa m.Bieb and Juniperus Foetidissima Willd) and one species of cherry tree (Cerasus klokovii Sobko). See List of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life), approved by Order of the Ministry of Environmental Protection of Ukraine “On Approval of the Lists of Plant and Mushroom Species that are included to the Red Book of Ukraine (Plant Life) and Plant and Mushroom Species that are excluded from the Red Book of Ukraine (Plant Life)” No. 312, 17 June 2009, items Nos. (in order of appearance) 569, 38, 32, 33 and 563, Exhibit UKR-53.
(In paragraph 157 of its answer to Panel’s Question No. 52, the European Union mistakenly submitted that “Ukraine has confirmed that “Law No. 2860-IV prohibits the export of timber and sawn wood of […] junipers (Juniperus (L.) or Juniperus communis (L.))…” (emphasis added) relying in footnote 86 to para. 157 on to an unidentified response of Ukraine to an unidentified question from the European Union). ]  [77:  This objective falls within the ambit of numerous international conventions to which Ukraine is a party to, including the Convention on Biological Diversity and the Convention on the Conservation of European Wildlife and Natural Habitat.]  [78:  Ukraine’s Written Submission, para. 59.] 

[bookmark: _Hlk47082267]Given this general protection granted to these ten wood species, the “2005 export ban” is a complementary but necessary measure to effectively prevent the industrial exploitation, exportation and excessive logging of these specific rare and valuable species of wood and therefore to protect these plant lives. By barring the export markets for these species, the Ukrainian authorities are limiting the possible outlets for timber and sawn woods that would be produced from these species, securing a better control over any illegal or irregular felling. The interests protected by the “2005 export ban” are fundamental, vital and important in the highest degree.
As a result, despite the European Union’s attempt to demonstrate “alternative obvious measures that could have been taken to achieve Ukraine’s objectives”,[footnoteRef:79] like establishing a limitation of the quantity of trees/wood of the species covered by the “2005 export ban”, Ukraine believes that there are no other practical alternatives within Ukraine’s means given the grave issue at hand: the continual survival of these species in a country still striving to put in place modern and effective governance of its forests.  [79:  See Ukraine’s Written Submission, paras. 219, 239 and 311 (regarding that it is a complaining party who bears the burden of identifying possible alternative measures that could have been taken to achieve respondent’s objectives).] 

[bookmark: _Toc51604318][bookmark: _Toc47034931]B: 	The “2015 temporary export ban” is justified under Article XX(g) of the GATT 1994 
Let us turn to the “2015 temporary export ban”.
The “2015 temporary export ban” is part of a global environmental policy aimed at the conservation of an exhaustible natural resource. It is precisely scheduled to come to an end before the end of the “transitional period” mentioned in Article 25 of the Association Agreement. During this transitional period, this measure is part of a global environmental policy aimed at the conservation of an exhaustible natural resource and which concrete effect is to allow Ukraine to enhance its control policies and mechanisms on its forestry industry for the advent of the free trade area.
As to the consequences of the “2015 temporary export ban”, the European Union seems to suggest that because of the “2015 temporary export ban” on unprocessed timber, export from Ukraine to the European Union of sawn wood increased “significantly”.[footnoteRef:80] But Exhibit EU-18 shows a quite different picture. In 2015, namely the year during which the European Union imported the highest volume - almost 2 million tons of unprocessed wood from Ukraine, it also imported almost 1 million ton of sawn wood. In 2019, the European Union imported less than 2 000 tons of wood in the rough from Ukraine, but still almost 1 million ton of sawn wood from Ukraine. The correlation suggested by the European Union between, on the one hand, the “2015 temporary export ban”, and, on the other hand, the level of import of sawn wood for Ukraine is therefore not established. [80:  Responses by the European Union to the First List of Questions, para. 6.] 

Should the Arbitration Panel consider that the “2015 temporary export ban” is inconsistent with the rule set up in Article 35 of the Association Agreement, Ukraine submits that it is covered by the exception of Article XX(g) of the GATT 1994. 
[bookmark: _Hlk47082477]Ukraine turns now to Article XX(g). A party invoking Article XX(g) must show that the measure: “relates to” the conservation of exhaustible natural resources “made effective in conjunction with” restrictions on domestic production or consumption and that it applies in a manner that “does not constitute arbitrary or unjustifiable discrimination […] or disguised restriction on international trade”. 
[bookmark: _Hlk47082499]The two issues that continue to oppose the Parties are (i) whether the measure was necessary for the conservation exhaustible natural resources and (ii) whether it was made effective with a “real” restriction on domestic production or consumption. On both issues, Ukraine maintains that affirmative answers should be upheld by the Arbitration Panel.
[bookmark: _Hlk47082525]In 2005, a UN study highlighted that Ukraine was in dire need of reforesting due to decades of illegal and irregular logging of its forest areas. [footnoteRef:81] Yet, the efforts of the Ukrainian authorities to secure growth of its forested areas have been hampered by numerous obstacles, and notably illegal logging.[footnoteRef:82] The significant effect of deforestation should not be brushed aside. To recall, the forest area available for commercial exploitation is already reduced due to around 3.5 million hectares of forest being contaminated after the Chornobyl Nuclear Power Plant Disaster,[footnoteRef:83] the huge loss of forest area in the Donetsk and Luhansk regions due to forest fires and mechanical damage related to the ongoing conflict in that area[footnoteRef:84] not to mention the numerous nature reserves put in place before 2015 aimed at environmental protection: for instance, the Carpathian Reserve is an area of approximately 58 thousand hectares of protected woodland.[footnoteRef:85]  [81:  See, Ukraine’s Written Submission, para. 322.]  [82:  See, Ukraine’s Answers to the First List of Questions, para. 208.]  [83:  See, Ukraine’s Written Submission, para. 33.]  [84:  See, Ukraine’s Written Submission, paras. 177 and 181.]  [85:  See, Ukraine’s Written Submission, paras. 164 and 165.] 

[bookmark: _Hlk47082540]Thus, the “2015 temporary export ban” was adopted in order to conserve an exhaustible natural resource already in short supply. 
[bookmark: _Hlk47082560]As for the complementary restriction on domestic consumption or production, it comes under two forms:
0. [bookmark: _Hlk47082580]First, the “2018 Amendment” which effectively limits domestic consumption of unprocessed timber to a maximum of 25 million cubic meters per year in order to conserve the exhaustible natural resource of forests. It represents the minimum threshold necessary to allow for any type of forest regeneration in Ukraine.[footnoteRef:86] The European Union is mistaken when it considers that “[f]or as long as the consumption cap of 25 million cubic meter did not exist or has not been made effective, wood can be processed in Ukraine and exported without limitation”.[footnoteRef:87] This is incorrect since, as shown below, many other limitations were already in place. [86:  In paragraph 233 of its answer to Panel’s Question No. 52, the European Union relies on the Explanatory Note to the 2018 Amendment Bill and alleges that it refers to the “issue of preserving the central region of the country and its rare and valuable species of tree[s]” (emphasis added). The English translation of the Explanatory Note (Exhibit EU-1) incorrectly translates the phrase “не менш важливим є питання збереження у середині країни і цінних та рідкісних порід дерев…” distorting its meaning. What the phrase reads is that “[e]equally important is the issue of preserving also valuable and rare species of trees inside the country”.]  [87:  Responses by the European Union to the First List of Questions, para. 263.] 

0. [bookmark: _Hlk47082597]Indeed, there exist different categories of domestic measures that restrict the production or consumption of timber in Ukraine. These are (a) access conditions and (b) volume restrictions (production limits) that constitute a comprehensive set of regulations designed to limit the domestic production of rough wood products, by, for instance:
10. [bookmark: _Hlk47082609]Limiting the persons allowed to harvest timber,[footnoteRef:88] to permanent[footnoteRef:89] and private forest owners,[footnoteRef:90] while excluding type of occupants of forest areas;[footnoteRef:91]  [88:  Ukraine’s Answers to the First List of Questions, para. 17 referring to Articles 14 and 19 of the Forest Code of Ukraine.]  [89:  See, Ukraine’s Answers to the First List of Questions, para. 14, describing the structure of the forestry fund of Ukraine and indicating that about 7% of the woodland is not owned or given into the permanent use.]  [90:  See, Ukraine’s Answers to the First List of Questions, para. 14(d).]  [91:  Forest Code of Ukraine, No. 3852-XII, 21 January 1994, Article 18, Exhibit UKR-54.] 

10. [bookmark: _Hlk47082622]Restricting transfer of state-owned and municipally-owned forest land plots into private property;[footnoteRef:92] save for non-forestry purposes[footnoteRef:93] or for limited and isolated[footnoteRef:94] or degraded and low-productivity[footnoteRef:95] forest land plots; [92:  See, Ukraine’s Answers to the First List of Questions, para. 20.]  [93:  Forest Code of Ukraine, No. 3852-XII, 21 January 1994, Article 27(5), Exhibit UKR-54.]  [94:  Forest Code of Ukraine, No. 3852-XII, 21 January 1994, Article 30(3) and Article 12(1), Exhibit UKR-08/54.]  [95:  Forest Code of Ukraine, No. 3852-XII, 21 January 1994, Article 30(3) and Article 12(2), Exhibit UKR-08/54.] 

10. [bookmark: _Hlk47082639]Issuing felling tickets for felling of industrial nature (i.e., for final felling operations),[footnoteRef:96] and granting approvals (permits) for any felling of non-industrial nature (i.e. forest formation or forest rehabilitation felling),[footnoteRef:97] which entitles a permanent forest user or a forest owner to issue a felling ticket for these kinds of felling.[footnoteRef:98] [96:  Ukraine’s Answers to the First List of Questions, para. 17.]  [97:  Ukraine’s Answers to the First List of Questions, para. 18.]  [98:  At this juncture, we would like to change Ukraine’s statements made at paragraphs 17 and 18 to Ukraine’s answer to Panel’s Question No. 3 that a felling ticket is issued for final felling operations only and that no felling ticket is needed to carry out timber harvesting by any type of forest formation or forest rehabilitation felling. According to Article 69 of the Forest Code of Ukraine, felling tickets for final felling operations are issued by local authorities of the State Forest Resources Agency of Ukraine, while felling tickets for forest formation or forest rehabilitation felling operations are issued by permanent forest users or forest owners.] 

As for volume restrictions (production limits), it can be noted that:
0. [bookmark: _Hlk47082659]The first quantitative restriction, which, in Ukraine’s case, amount to “real restriction” that is “capable of limiting the quantity of domestic production or consumption below the level of expected demand”,[footnoteRef:99] is a level of calculated wood cutting area.[footnoteRef:100] [99:  See, Panel Reports, China – Rare Earths, para. 7.313 and preceding paragraphs led to the conclusion.]  [100:  See, Ukraine’s Answers to the First List of Questions, paras. paras. 56 and 57; Ukraine’s Written Submission, paras. 83 to 85 and 141 along with Table 6 thereto.] 

11. [bookmark: _Hlk47082674]As discussed at paragraphs 83 to 85 of Ukraine’s Written Submission, according to the Forest Code of Ukraine,[footnoteRef:101] timber logging by way of final felling operations, which is the main method of timber harvesting[footnoteRef:102] as one the special usage of forest resources,[footnoteRef:103] is limited at the level of calculated wood cutting area, which has to be approved for each[footnoteRef:104] permanent forest user or forest owner based on the principles of continuous and non-exhaustible usage of forest resources. [101:  Forest Code of Ukraine, No. 3852- XII, 21 January 1994, Article 71, Exhibit UKR-39.]  [102:  Forest Code of Ukraine, No. 3852- XII, 21 January 1994, Article 70, Exhibit UKR-39.]  [103:  Forest Code of Ukraine, No. 3852- XII, 21 January 1994, Article 67, Exhibit UKR-39.]  [104:  Forest Code of Ukraine, No. 3852- XII, 21 January 1994, Article 43, Exhibit UKR-08.] 

11. [bookmark: _Hlk47082687]Contrary to what the European Union argues at paragraph 231 of its Responses to Arbitration Panel’s Question 52, Table 6 to paragraph 141 of Ukraine’s Written Submission shows the total amount of yearly limits of logging by way of final felling operations in 2015-2019 set by the Ministry of Ecology and Natural Resources of Ukraine for all forest owners and permanent forest users who intended to obtain a “felling ticket” for final felling operations from local authorities of the State Forest Resources Agency of Ukraine.
11. [bookmark: _Hlk47082699]Timber harvesting by way of final felling operation exceeding the allowable cut is prohibited. As reported by the State Forest Resources Agency of Ukraine, in 2019 the volume of timber logged by the state forest enterprises (i.e. the state enterprises, which are carrying out their commercial activity in the forest industry under the management of this authority) by way of final felling operations amounted to 92.7% out of the permitted volume in 2019 for these forest enterprises.[footnoteRef:105] [105:  Public Annual Report (2019) of the State Forest Resources Agency of Ukraine, Section 2.3 (p. 13), Exhibit UKR-01.] 

11. [bookmark: _Hlk47082713]The compatible analysis of the Ukrainian statistics[footnoteRef:106] and the data shown in Table 6 to paragraph 141 of Ukraine’s Written Submission shows that the quantitative restriction of limiting industrial timber harvesting is real. In 2015, 95.1% of timber out of the permitted volume was harvested by way of final felling operations, in 2016 – 96.5%, in 2017 – 95.6%, in 2018 – 83.8%, and in 2019 –79.5%. This quick analysis shows that the forest owners and permanent forest users industrially harvesting timber do not cross the established limits. [106:  Ukraine’s Answers to the First List of Questions, footnote 77 to para. 108. For ease of reference, see Wood removals/ Logging by systems and types of fellings (2005-2019) available at http://www.ukrstat.gov.ua/operativ/operativ2017/sg/lis/zld/zld_e/zag_der_za_sys_ta_vyd_e. ] 

0. The second set of quantitative restrictions is a variety of felling rules imposing from time to time more severe restrictions for timber logging, which are applicable to both final felling operations and other types of felling of non-industrial nature:
12. [bookmark: _Hlk47082751]In 1995, the Rules for Final Felling Operations in the Forests of Ukraine were adopted setting out the rules for final felling operations, which type of felling is aimed at cutting off the ready for harvesting stands.[footnoteRef:107] According to these rules it was prohibited, inter alia, to harvest timber from valuable and rare wood and shrubs species that were to be conserved pursuant to the Rules for Stump Timber Production in the Forests of Ukraine, i.e., those species that were on the list of the Red Book of Ukraine, which was in line with Article 59 of the Forest Code of Ukraine effective at that time. [107:  Ukraine’s Written Submission, para. 156.] 

12. [bookmark: _Hlk47082767]In 1995, along with the Rules for Final Felling Operations, the Ukrainian Government also adopted the Sanitary Rules in the Forests of Ukraine[footnoteRef:108] regulating sanitary felling, how they should be carried out, in what terms (e.g., in case of forest fires, sanitary felling had to be carried out in one month after completing fire-fighting operations). [108:  Ukraine’s Written Submission, para. 157.] 

12. [bookmark: _Hlk47082789]In November 1998 in Zakarpattia Region, a number of harmful and deadly floods occurred in the Carpathian Mountains resulted from extensive logging,[footnoteRef:109] especially in the mountain forests of the Carpathians. In 2000, as a governmental response to the causes of that disaster, the Parliament of Ukraine adopted the Law of Ukraine “On Moratorium on Clear Cutting on Mountain Slopes of Fir-Beech Forests in the Carpathian Region” to improve the forest management situation in the mountain forests of the Carpathians[footnoteRef:110] and to provide environmentally-sound forest management, health for the local population in the Carpathian Region. The law imposed a total ban on timber harvesting by way of clear-cut final felling operation (i) in the mountain forests of the Carpathians (above 1100 meters); (ii) in the forests of snow-slide dangerous basins; (iii) in the forest of mudflows dangerous basins; (iv) coastal protective forests; (v) on the mountain slopes of fir-beech forests (for 10 years). There were other restrictions and limitation imposed, which in addition to the above-listed measures have had an impact on the overall amount of timber that could have been harvested since 2000. [109:  Ukraine’s Written Submission, para. 107; see also, footnote 47 thereto.]  [110:  Ukraine’s Written Submission, para. 229.] 

12. [bookmark: _Hlk47082799]In 2006, the Forest Code of Ukraine was totally restated introducing another list of restrictions on timber productions, which are currently in force. In addition to already mentioned restrictions, the Forest Code of Ukraine, inter alia:
3. [bookmark: _Hlk47082809]prohibits timber harvesting of valuable and rare wood and shrubs species listed in the Red Book of Ukraine regardless of a type of felling (Article 70 of the Forest Code of Ukraine);
3. [bookmark: _Hlk47082821]prohibits timber harvesting and any type of felling in virgin forests, quasi-virgin forests and natural forests (Article 70 of the Forest Code of Ukraine);
3. [bookmark: _Hlk47082830]prohibits reforestation measures in virgin forests, quasi-virgin forests and natural forests (Articles 79 and 84 of the Forest Code of Ukraine), which additionally emphasises that any type of felling aimed at increasing quality of timber stocks in those forests is prohibited.
12. [bookmark: _Hlk47082843]In 2007, the Ukrainian Government adopted the Rules of the Special Usage of Forest Resources. These rules have established that the logging during the final felling operations must be done in compliance with the principles of continuous, non-exhaustible and rational use of forest resources, preservation of conditions for reproduction of high-yielding stands, their ecological and other beneficial properties.[footnoteRef:111] [111:  Ukraine’s Written Submission, para. 158.] 

12. [bookmark: _Hlk47082857]In 2008, the Rules of Principal felling in the Mountain Forests of the Carpathians were passed introducing inter alia a moratorium on felling in the beech forests in the period from 1 May to 30 September on a yearly basis. These Rules were adopted in compliance with the principles laid down in the Law of Ukraine “On Moratorium on Clear Cutting on Mountain Slopes of Fir-Beech Forests in the Carpathian Region”.[footnoteRef:112] [112:  Ukraine’s Written Submission, para. 159.] 

12. [bookmark: _Hlk47082869]In 2009, the State Forestry Committee of Ukraine adopted the Rules of Final Felling Operations reflecting all the legacy of the Ukrainian environmental safety policy aimed at the preservation of forests and the enlargement of the woodland.[footnoteRef:113] [113:  Ukraine’s Written Submission, para. 160.] 

12. [bookmark: _Hlk47082888]In 2016, the Sanitary Rules in the Forests of Ukraine were totally revised with the main purpose to abolish the clear-cut sanitary felling.[footnoteRef:114] [114:  Ukraine’s Written Submission, para. 157.] 

12. [bookmark: _Hlk47082903]In October 2019, the Law of Ukraine “On Moratorium on Clear Cutting on Mountain Slopes of Fir-Beech Forests in the Carpathian Region” was substantially amended by (i) abolishing the 10-year moratorium on timber harvesting by way of clear-cut final felling operations on the mountain slopes of fir-beech forests but allowing only selective felling in those forests, and (ii) prohibiting clear-cut felling operations in those forests at all (i.e., applicable to both final felling operations or other types of felling of non-industrial nature).
12. [bookmark: _Hlk47082916]In sum, should Ukraine have not been imposing the foregoing felling restrictions, the overall amount of yearly timber harvested in 1995-2019 would have been substantially higher than the actual figures (and, theoretically, higher than the 25-million cubic meter consumption plan).
[bookmark: _Hlk47082925]Ukraine submits that this domestic restriction together with the “2015 temporary export ban” guarantees a gradual increase in Ukraine forestry areas. Therefore, the challenged measure is a part of an environmental conservation policy that has gradually been put in place since the 1990s and that together with the other elements of restriction in domestic consumption contributes to the declared conservationist objective rendering it in conformity with Article XX(g) of the GATT 1994.
* * *
Mr Chairperson, distinguished Members of the Arbitration Panel, this leads me to Ukraine’s conclusion. 
Ukraine respectfully requests the Arbitration Panel to rule as follows:
1. Since the European Union did not bring its case before the relevant body, in accordance with the Association Agreement relevant provisions, its claim should be rejected as inadmissible, or rejected for lack of jurisdiction of the Arbitration Panel;
1. should the Arbitration Panel consider that the matter pertains to its jurisdiction under the Association Agreement, to reject the European Union’s conclusions on the merits;
or;
1. should the Arbitration Panel find that the European Union’s claim is not devoid of merit, to clarify what measures would be required to comply with the Association Agreement.
1. Mr. Chairperson, distinguished Members of the Arbitration Panel, we thank you for your attention and look forward to answering any questions that you might have. 

[bookmark: _GoBack]
